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ERRATA  19  8  5 


OPINION  NO. 


85-1  Page  13,  line  38 

for  be  read  bx 

Page  17,  lines  25  &  26 
delete  must  not  allow 

85-2  Page  1,  line  11 

for  Burk  A  read  Burk  E 

85-6  Page  1,  line  5 

should  read  Honorable  Ira  A.  Brown,  Jr. 

85-7  Page  1,  lines  6  &  7 

should  read  Deputy  Director  for  Operations 
Department  of  Public  Works 

Page  2,  line  22 
delete  second  the 

85-9  Throughout 

for  Arts  Commission  read  Art  Commission 

85-10         Page  1,  line  27 

for  devises  read  devices 

85-15         Page  2,  line  41 
for  13  read  XIII 

Page  12,  line  12 

for  comprhensive,  read  comprehensive 

85-19  Page  3,  line  1 

for  Article  6,  read  Article  VI 

Page  4,  line  20 

for  Article  6,  read  Article  VI 

85-21  Page  2,  line  22 

for  accepatble,  read  acceptable 

85-23  Page  3,  line  17 

for  felony,  read  public  offense 


ERRATA  19  8  5 


OPINION  NO. 


85-29  Page  2,  line  2 

delete  second  of^ 

85-32         Page  2,  line  3 

for  Article  4,    read  Article  IV 

Page  2,  line  40 

for  Article  4,  read  Article  IV 

Page  4,     line  44 
for  where  read  were 

5118E 


1985  INDEX 

CALIFORNIA  LAWS  AND  OFFICIAL  DOCUMENTS  CITED 

ADMINISTRATIVE  CODE 

Title  18,  Section  21-28  85-15 

ATTORNEY  GENERAL  OPINIONS 

57  Ops.  Cal.  Atty.  Gen.  583  85-19 

60  Ops.  Cal.  Atty.  Gen.  130  85-32 

66  Ops.  Cal.  Atty.  Gen.  340  85-11 

67  Ops.  Cal.  Atty.  Gen.  331  85-23 

BUSINESS  AND  PROFESSIONS  CODE 

Section  17500  85-29 

CODE  OF  CIVIL  PROCEDURE 

Section  170.1  85-19 

Section  700.070  85-35 

CODE  OF  JUDICIAL  CONDUCT 

Canon  4  85-19 

CONSTITUTION 

Article  I,  Section  2  85-29 

Article  IV,  Section  19  85-32 

Article  VI,  Section  2  85-19 

Article  VI,  Section  17  85-19 

Article  XI,  Section  5(b)  85-2 

Article  XI,  Section  7  85-10 

Article  XIII,  Section  1  85-15 

GOVERNMENT  CODE 

Section  3300  et  seq.  85-1 

Section  4450  et  seq,  85-6 

Section  6250  et  seq.  85-1 

Section  26800  et  seq.  85-24 

Section  53248  85-2 

Section  54950  et  seq.  85-1 

Section  69741  85-6 

Section  69950  85-24 

Section  70051  85-24 

HEALTH  AND  SAFETY  CODE 

Section  13211  85-13 

Section  13217  85-13 

LABOR  CODE 

Section  1140.2  85-26 


PENAL  CODE 

Section  244.5  85-10 

Section  319  to  326  85-32 

Section  326. 5(o)  85-32 

Section  332  85-29 

Section  830  85-16 

Section  832  85-16 

Section  832.5,  832.7  and  832.8  85-1 

Section  836  85-23 

Section  11165  85-8 

Section  12001  85-10 

PUBLIC  CONTRACT  CODE 

Section  20111  85-26 

PUBLIC  RESOURCES  CODE 

Section  21000(g)  85-11 

REVENUE  AND  TAXATION  CODE 

Section  104  85-15 

Section  107  85-15 

Section  213.5  85-18 

Section  6001  et  seq.  85-35 

Section  6776  85-35 

Section  11901  et  seq.  85-20 

RULES  OF  COURT 

Rule  244  85-19 

VEHICLE  CODE 

Section  16021  85-21 

Section  16022  85-21 

Section  16028  85-21 

SAN  FRANCISCO  LAWS  AND  OFFICIAL  DOCUMENTS  CITED 

ADMINISTRATIVE  CODE 

Section  1.16  85-35 

Section  12B.1  et  seq.  85-17 

Section  12D.5  85-17 

Section  38. 1(d)  85-31 

CHARTER 

Section  1.101  85-28 

see  also  85-34 

Section  2.101  85-28 

Section  2.300  85-28 

Section  2.401  85-23 

see  also  85-33 

Section  3.500  85-1 

see  also  85-34 
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Section 
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.610 
.205 
.301 
.302 
.306 

Section 
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.343 

85-1 
85-16 
85-9 
see  also      85-34 
85-3 
85-28 
85-28 
85-28 
85-28 
see  also      85-30 

85-1 

see  also      85-22 
Section  8.346  85-22 

Section  8.401  85-2 

Section  8.407  85-2 

Section  8.428  85-25 

Section  9.108  85-27 

(1927)  Article  XIV-D  85-3 

CITY  ATTORNEY  OPINION 

No.  274,  dated  January  15,  1929  85-3 

No.  621,  dated  November  14,  1932  85-3 

see  also  85-4 

see  also  85-5 

No.  639,  dated  December  12,  1932  85-3 

No.  651,  dated  January  12,  1933  85-3 

No.  47-3997  85-27 

No.  57-1138  85-34 

No.  63-68  85-23 

No.  66-73A  85-16 

No.  69-55  85-16 

No.  72-54  85-27 

No.  73-31  85-9 

No.  73-124  85-9 

No.  75-127  85-3 

No.  80-66  85-16 

No.  82-24  85-28 

No.  82-38  85-30 

CIVIL  SERVICE  RULES 

Rule  9.07  85-14 

PART  III,  MUNICIPAL  CODE 

Section  1101  et  seq.  85-20 

Section  1108.3  85-20 

POLICE  CODE 

Section  162  and  163  85-29 

Section  3200  -  3227  85-32 

Section  3200(a)  85-32 

Section  3201(h)  85-32 


UNIFORM  BUILDING  CODE,  1979  EDITION 

Section  1711(b)  85-6 

UNITED  STATES  LAWS  AND  OFFICIAL 

DOCUMENTS  CITED  0 

C.F.R. 

20  C.F.R.  Section  47 . 4361-1( a) (4 ) ( i )  85-20 

29  C.F.R.  Part  1607  [1978]  85-14 

UNIFORM  BUILDING  CODE,  1979  EDITION 

Section  1711(b)  85-6 

UNITED  STATES  CODE 

Title  8,  Section  1325  85-23 

Title  42,  Section  2000e  et  seq.  85-14 

Title  49,  Section  1608(c)(2)  85-11 

ABA  CODE  OF  JUDICIAL  CONDUCT 

Canon  4  85-19 


CITY  ATTORNEY  OPINIONS  1985  SUBJECT  INDEX 

ABA  CODE  OF  JUDICIAL  CONDUCT 

Canon  4  85-19 

ADDRESS 

450  Sutter  news  kiosk  and  Art  Commission 

jurisdiction  over  design  and  erection  85-9 

203  Willow  Street   Transit  Impact 

Development  Fee  does  not  apply  to  an 

office  development  on  the  outer  side  of 

a  boundary  street  with  an  address  upon 

a  cross  street  85-31 

ADMINISTRATIVE  AFFAIRS 

Community  College  District  and  the  San 

Francisco  Unified  School  District  are 

agencies  of  the  State  of  California  and 

not  subject  to  or  protected  by  Charter 

Section  2.401  85-33 

Proscription  of  Charter  Section  2.401  does 

not  apply  to  the  relationship  between  the 

Board  of  Supervisors  and  the  San  Francisco 

Unified  School  District  and  the  Community 

College  District  85-33 

School  District  and  the  Community  College 

District  are  agencies  of  the  State  of 

California  not  subject  to  or  protected 

by  Charter  Section  2.401  85-33 

Supervisors  have  power  to  enact  a 

resolution  that  calls  on  the  city 

administration  to  commit  no  city 

resources  or  assets  'to  assist  the  INS 

in  locating  or  deporting  refugees 

within  San  Francisco  85-23 

ADVERTISING 

Fraudulent  advertising  is  prohibited 

Business  and  Professions  Code 

Section  17500  85-29 

Government  may  not  prohibit  the 

advertising  of  activities 

which  are  legal  85-29 

AGRICULTURAL  LABOR  RELATIONS  ACT 
State  policy  behind  the  act 
enunciated  in  Labor  Code 
Section  1140.2  85-26 


AGRICULTURAL  LABOR  RELATIONS  BOARD 

School  District  contract  awards 

based  on  the  contractor's 

relationship  with  nonunion  growers  85-26 

ALLIED  SYSCO 

School  District  contract  awards 

based  on  the  contractor's 

relationship  with  nonunion  growers  85-26 

ALMAGUER,  REGINA,  COORDINATOR  OF  THE  CIVIC 
DESIGN  COMMITTEE,  ART  COMMISSION  AND 
CLAIRE  ISAACS,  DIRECTOR  OF  CULTURAL  AFFAIRS, 
ADDRESSEE 

News  kiosks  and  Art  Commission 

jurisdiction  over  design  and  erection  85-9 

AMERICAN  LEGION 

Space  in  the  War  Memorial  Veterans 

Building  is  managed  and  controlled  by 

the  American  Legion  Posts  as  a  group 

rather  than  by  the  American  Legion 

Posts  as  individual  organizations  85-5 

AMERICAN  LEGION  WAR  MEMORIAL  COMMISSION 

Space  rights  and  related  obligations 

in  the  War  Memorial  Veterans  Building 

are  the  rights  of  the  American  Legion 

Posts  acting  as  a  group  rather  than 

individually  85-5 

Veterans  Building  space 

allocation/transfer  85-3 

Green  Room  and  Herbst  Theatre 

Agreement  of  1983  does  not  violate 

the  1921  Trust  Agreement  and  was 

executed  correctly  85-4 

Herbst  Theatre  and  Green  Room 

agreement  of  1983  does  not  violate 

the  1921  Trust  Agreement  and  was 

executed  correctly  85-4 

Space  allocation/transfer  within 

the  Veterans  Building  85-3 


ANNUAL  APPROPRIATION  ORDINANCE 

Reduction  in  appropriations  during 

the  fiscal  year  by  the  Board  of 

Supervisors   Charter  Section 

2.101,  2.300  and  6.205  0      85-28 

Reserve  of  monies  as  determined  by 

the  Controller   Charter  Section 

6.301,  6.302  and  6.306  85-28 

ARSON 

Child  abuse  reporting  laws  apply  to 

firefighters  acting  as  counselors  in 

the  Firehawk  Counseling  Program  85-8 

Child  Firesetting  Counseling  Program  85-8 

Firehawk  Counseling  Program  85-8 

ART  COMMISSION 

Art  belonging  to  the  City  and  County  85-35 

Authority  granted  by  Administrative 

Code  Section  1.16  is  limited  by  the 

authority  granted  to  the  Board  of 

Supervisors  by  the  Charter  and  by 

the  terms  and  conditions  of  a 

properly  accepted  gift  85-34 

Power  to  act  regarding  news  kiosks 

which  are  "structures"  is  restricted 

by  constitutional  considerations  85-9 

Power  to  approve  or  disapprove  the 
acquisition  of  oil  paintings  prior 
to  their  acceptance  and  receipt  by 
the  Board  of  Supervisors  85-34 

Veto  power  over  the  gift  of  a  work 
of  art  does  not  include  custody  of 
that  work  of  art  85-34 

ASPHALT 

City-owned  asphalt  plant  and  sale 

of  the  asphalt  to  private  contractors 

and  other  government  agencies  if  a 

public  purpose  is  served  thereby  85-7 

Sale  by  city  of  asphalt  produced  by 

city-owned  asphalt  plant  to  private 

contractors  and  other  government 

agencies  if  a  public  purpose  is 

served  thereby  85-7 


ASSESSOR 

Lykes  Lines  "Use  Agreement"  with 
the  Port  Authority  constitutes  a 
taxable  possessory  interest  85-15 

• 
Port  management  agreements  with 
Stevedoring  Services  of  America  and 
Lykes  Lines  create  taxable 
possessory  interests  85-15 

Stevedoring  Services  of  America 

"Non-Exclusive  Management  Agreement" 

with  the  Port  Authority  constitutes 

a  taxable  possessory  interest  85-15 

AUTOMOBILE 

City-owned  vehicles  are  subject  to 

the  financial  responsibility  statute 

Vehicle  Code  Section  16028  85-21 

BALLOT  PROPOSITIONS 

Interpretation  85-25 

"BENCHMARK"  CLASS 

Defined  Charter  Section  8.407  85-2 

BIDDING 

Competitive  bidding  requirements  of 

Public  Contract  Code  Section  20111  85-26 

Terms  and  conditions  must  be 

specified  in  the  invitation  to  bid  85-26 

BINGO 

Busk-0,  a  door  prize  game  played  at 

bingo  games  is  not  a  legal  form  of 

bingo  under  Police  Code  Section  3201(h)  85-32 

"BINGO" 

Defined  Penal  Code  Section  326. 5(o) 

and  Police  Code  Section  3200(a)  85-32 

BOARDS  AND  COMMISSIONS 

Charter  derived  powers  and  discretion 

remain  unaffected  by  the  adoption  of 

a  declaration  of  policy  85-27 

Declaration  of  policy  and  Charter  Section 

9.108  impose  no  duty  of  implementation  85-27 


Power  to  receive  a  gift  on  behalf 

of  the  city  and  county  only  if  the 

gift  is  for  a  purpose  related  to  the 

function  of  the  board  or  commission  85-35 

• 
Powers  not  delegated  to  other  boards 
and  commissions  or  otherwise  limited 
by  the  charter  shall  be  reposed  in  and 
exercised  by  the  Board  of  Supervisors  85-28 

BROWN  ACT 

Citizen  Complaints  Office,  Police 

Department  is  not  subject  to  the  Brown 

Act  or  the  Public  Records  Act  85-1 

BROWN,  IRA  A.,  JR.,  JUDGE,  SUPERIOR 
COURT,  ADDRESSEE 

Nourse  Auditorium  may  be  used  as  a 

courtroom  and  handicapped  access 

laws  apply  to  alterations  made 

to  accomodate  the  trial  85-6 

BRUCE  CHURCH  COMPANY 

School  District  contract  awards  based 

on  the  contractor's  relationship 

with  nonunion  growers  85-26 

BUDGET 

Reduction  of  appropriations  by  the 

Board  of  Supervisors  during  the  fiscal 

year   Charter  Section  2.101  and  6.205  85-28 

Rejection  by  the  Mayor  or  the  Board  of 

Supervisors  during  the  budget  process 

and  resubmission  of  the  item  in  a 

supplemental  appropriation  85-30 

"Reserve"  monies  as  determined  by  the 

Controller   Charter  Section  6.301, 

6.302  and  6.306  85-28 

Supplemental  appropriation  ordinances 

funding  items  rejected  during  the 

budget  process  85-30 

BUILDING  CODE,  UNIFORM,  1979  EDITION, 
SECTION  1711(b) 

Bathroom  accessible  to  handicapped  85-6 

BUSK-0 

Not  a  legal  form  of  bingo  under 

Police  Code  Section  3201(h)  85-32 


CALIFORNIA  CODE  OF  JUDICIAL  CONDUCT  CANON  4 
Judge  taking  part  in  quasi- judicial 
activities  85-19 

CALIFORNIA  ENVIRONMENTAL  QUALITY  ACT 

Exemptions  85-11 

Muni  Metro  Turnaround  Project 

is  exempt  85-11 

CALIFORNIA  PUBLIC  SAFETY  OFFICERS 
PROCEDURAL  BILL  OF  RIGHTS 

Citizen  Complaints  Office, 

Police  Department  85-1 

CALIFORNIA  RULES  OF  COURT  RULE  24  4 

Pro  Tempore  Judge  appointment  85-19 

CHARTER 

Distribution  of  governmental  powers 

at  the  local  level  85-30 

Provisions  will  not  be  determined 

unconstitutional  unless  it  can  be  clearly 

shown  that  they  are  unconstitutional 

and  all  doubts  must  be  resolved  in 

favor  of  constitutionality  85-22 

CHARTER  AMENDMENT 

Originate  by  initiative  petition  or  by 
submission  by  the  Board  of  Supervisors 
and  both  must  be  approved  by  the  voters  85-27 

CHARTERED  CITIES 

All  powers  not  delegated  to  other 

boards  or  commissions  or  otherwise 

limited  by  the  charter  shall  be 

reposed  in  and  exercised  by  the  Board 

of  Supervisors  Charter  Section  2.101  85-28 

Charter  is  a  limitation  on  the 

authority  of  a  chartered  city 

Charter  Section  1.101  85-28 

Plenary  authority  to  fix  the 

compensation  of  its  employees 

California  Constitution,  Article  XI, 

Section  5(b)  85-2 
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Power,  complete  and  autonomous,  to 

enact  all  laws  and  procedures  with 

respect  to  municipal  affairs  so  long 

as  they  do  not  conflict  with  the  U.S. 

Constitution  and  statutes,  the  ^ 

California  Constitution  and  statutes 

or  the  San  Francisco  Charter  85-30 

Power  to  establish  terms  and  conditions 

of  employment  of  city  employees  85-22 

"CHILD  ABUSE" 

Defined   Penal  Code  Section  11165  85-8 

CHILD  ABUSE  REPORTING 

see 
PENAL  CODE  SECTION  11165  ET  SEQ . 

Firefighters  serving  as  counselors  in 

the  Firehawk  Counseling  Program  are 

required  to  report  suspected  child 

abuse  and  are  immune  from  civil  or 

criminal  liability  85-8 

Immunity  from  civil  or  criminal 

liability  85-8 

CHILD  FIRESETTING  COUNSELING  PROGRAM 

Child  abuse  reporting  laws  apply  to 

firefighters  acting  as  counselors 

to  children  in  this  program  85-8 

CIVIL  SERVICE  CLASSIFICATION 

H-4  Inspector  Fire  Department 

Promotional  Examination  and  the 

Civil  Service  Commission  is  to  follow 

procedure  which  has  lesser  adverse 

impact  on  protected  group  members  85-14 

H-6  Investigator  Fire  Department 

Promotional  Examination  and  the 

Civil  Service  Commission  is  to  follow 

procedure  which  has  lesser  adverse 

impact  on  protected  group  members  85-14 

H-20  Lieutenant  Fire  Department 

Promotional  Examination  and  the 

Civil  Service  Commission  is  to  follow 

procedure  which  has  lesser  adverse 

impact  on  protected  group  members  85-14 
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H-30  Captain  Fire  Department 

Promotional  Examination  and  the 

Civil  Service  Commission  is  to  follow 

procedure  which  has  lesser  adverse 

impact  on  protected  group  members  85-14 

CIVIL  SERVICE  COMMISSION 

Discretion  to  shift  specific  class  to 

another  benchmark  based  on  a  closer 

relationship  to  the  occupational 

grouping  of  the  other  class  85-2 

Fire  Department  Promotional  Examinations 

and  the  Civil  Service  Commission  is  to 

follow  procedure  which  has  lesser  adverse 

impact  on  protected  group  members  85-14 

Nondiscriminatory  employment  provisions  of 

Title  VII  of  the  Civil  Rights  Act  of  1964 

apply  to  the  City  which  is  constrained  to 

defer  to  the  test  construction  and 

validation  procedures  of  the  Uniform 

Guidelines  .-  85-14 

Power  to  make  internal  salary 

adjustments  85-2 

Rule  9.07  prevents  the  Commission  from 

determining  adverse  impact  of  subject 

examinations  and  therefore  it  is  not 

bound  by  that  rule  and  may  unseal 

candidates'  names  and  test  scores  85-14 

CIVIL  SERVICE  EXAMINATION 

Fire  Department  Promotion  Examinations 

and  the  obligations  of  the  federal  civil 

rights  laws  control  over  conflicting 

provisions  of  Civil  Service  Rule  9.07  85-14 

Minority  test  takers  and  the  impact  of 

the  examinations  or  component  parts 

on  protected  group  members  85-14 

"COMMERCIAL  SPEECH" 

Defined  as  that  which  has  as  its  sole 

purpose  the  advancement  of  an  economic 

transaction  85-29 
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COMMISSIONS  AND  BOARDS 

Charter  derived  powers  and  discretion 

remain  unaffected  by  the  adoption  of 

a  declaration  of  policy  85-27 

Declaration  of  policy  and  Charter  Section 

9.108  impose  no  duty  of  implementation  85-27 

Power  to  receive  a  gift  on  behalf 

of  the  city  and  county  only  if  the 

gift  is  for  a  purpose  related  to  the 

function  of  the  board  or  commission  85-35 

Powers  not  delegated  to  other  Boards 

and  Commissions  or  otherwise  limited 

by  the  Charter  shall  be  reposed  in  and 

exercised  by  the  Board  of  Supervisors 

Charter  Section  2.101  85-28 

COMMUNITY  COLLEGE  DISTRICT 

Agency  of  the  State  of  California  and 

part  of  the  state  public  school  system  85-33 

Power  is  derived  from  the  Education  Code  85-33 

Proscription  of  Charter  Section  2.401 

does  not  apply  to  the  relationship  between 

the  Board  of  Supervisors  and  the  San 

Francisco  Unified  School  District  and  the 

Community  College  District  85-33 

Relationship  with  the  Board  of  Supervisors  85-33 

COMPARABLE  WORTH 

Government  Code  Section  53248  does  not 

apply  to  San  Francisco  85-2 

Implementation  of  the  comparable  worth 

concept  will  reguire  charter  amendments  85-2 

"CONCEALABLE  FIREARM" 

Defined  Penal  Code  Section  12001  85-10 

CONDON,  EMMET  D.,  CHIEF,  SAN  FRANCISCO 
FIRE  DEPARTMENT,  ADDRESSEE 

Child  abuse  reporting  laws  apply  to 

firefighters  in  Firehawk  Counseling  Program  85-8 

CONFLICT  OF  INTEREST 

Judges  disqualification   Code  of  Civil 

Procedure  Section  170.1  85-19 
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Pro  tempore  judge  appointed  pursuant  to 

the  stipulation  of  the  parties  involved, 

while  the  attorney  is  participating  in  the 

court  sponsored  domestic  relations  program  85-19 

• 
CONN,  STEVE 

Delinquent  sales  tax  collection  procedures 

of  the  State  Board  of  Equalization  85-35 

CONTRACTS 

Intentional  interference  by  a  third 

party  and  whether  it  is  justifiable  85-26 

Management  contracts  involving  actual  use 

of  government  property  create,  with  very 

narrow  exceptions,  taxable  possessory 

interests  85-15 

Port  management  contracts  create 

taxable  possessory  interests  85-15 

CONTROLLER 

Certification  and  encumbrance  procedure 

Charter  Section  6.302  85-28 

Power  to  place  monies  on  reserve 

Charter  Section  6.301,  6.302  and  6.306  85-28 

CORWIN,  MICHELLE,  ACTING  COUNTY  RECORDER, 
ADDRESSEE 

Long-term  leases  are  subject  to  transfer 

taxes  under  the  Real  Property  Transfer 

Tax  Ordinance  85-20 

DECLARATION  OF  POLICY 

Adoption  does  not  expand  powers  of 

the  Board  of  Supervisors  over  the 

administrative  decisions  of  other 

city  departments  85-27 

Supervisors  may  effectuate  a  declaration 

of  policy  beyond  its  legislative 

competence  by  whatever  other  "avenues 

of  advocacy"  they  deem  appropriate  and 

are  not  limited  to  implementing  the 

strict  terms  of  the  declaration  85-27 

Supervisors  have  a  duty  to  implement  the 

policies  embodied  in  a  declaration  of  policy 

Charter  Section  9.108  85-27 
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Topics  not  subject  to  referendum  are 

also  not  permissible  topics  for 

a  declaration  of  policy  85-27 

DEFINITION 

"Benchmark"  class  Charter  Section  8.407  85-2 

"Bingo"  Penal  Code  Section 

326. 5(o)  and  Police  Code  Section  3200(a)  85-32 

"Child  abuse"  Penal  Code  Section  11165  85-8 

"Commercial  speech"  is  that  which  has 

as  its  sole  purpose  the  advancement 

of  an  economic  transaction  85-29 

"Concealable  firearm"  Penal  Code 

Section  12001  85-10 

"Discriminatory  selection  procedure" 

EEOC  Uniform  Guidelines  on  Employee 

Selection  Procedures  (29  C.F.R.  Part 

1607  [1978])  85-14 

"Downtown  area"  for  application  of  the 

Transit  Impact  Development  Fee  85-31 

"Fixed  guideway"  49  U.S.C.  Section  1608(c)(2)         85-11 

"Hearing"  Citizen  Complaints  Office, 

Police  Department  85-1 

"Hispanic"  MBE/WBE/LBE  Ordinance  San 

Francisco  Administrative  Code  Section  12D.5  85-17 

"Insurance"  Revenue  and  Taxation  Code 

Section  213.5  85-18 

"Investigation"  Citizen  Complaints  Office, 

Police  Department  85-1 

"Leases,  long-term"  85-20 

"Long-term  leases"  85-20 

"Lottery"  defined  as  the  distribution 

of  property  by  chance  among  persons 

who  have  paid  valuable  consideration  85-32 

"Municipal  affair"  85-7 
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"Peace  officer"  Penal  Code  Section  830  85-15 

"Possessory  interests"  Revenue  and 

Taxation  Code  Section  107  85-15 

"Realty"  for  federal  stamp  tax  purposes 

20  C.F.R.  Section  47 . 4361-1  ( a )  (4  )  ( i  )  85-20 

"Rejected"  as  used  in  Charter 

Section  6.306  85-30 

"Reserve"  Charter  Section  6.301, 

6.302  and  6.306  85-28 

"Self -insurance"  85-18 

"Speech,  commercial"  is  that  which  as  its 

sole  purpose  the  advancement  of  an 

economic  transaction  85-29 

DICKINSON,  DONALD,  COUNTY  CLERK,  ADDRESSEE 

Photocopying  of  reporter's  transcripts 

by  the  County  Clerk  and  whether  fee 

may  be  charged  85-24 

"DISCRIMINATORY  SELECTION  PROCEDURE" 

Defined  EEOC  Uniform  Guidelines  on 

Employee  Selection  Procedures 

(29  C.F.R.  Part  1607  [1978])  85-14 

DOCUMENTARY  TRANSFER  TAX  ACT 

Revenue  and  Taxation  Code  Section 

11901  et  seq.  85-20 

"DOWNTOWN  AREA" 

Defined  for  application  of  the  Transit 

Impact  Development  Fee  85-31 

DOWNTOWN  PLAN 

Muni  Metro  Turnaround  Project  is 

exempt  from  CEQA  85-11 

DUCA,  SAM,  ASSESSOR  AND  W.  BRUCE  SHAFER,  CHIEF 
ASSISTANT  ASSESSOR,  ADDRESSEE 

Port  management  agreements  create 

taxable  possessory  interests  85-15 

DUTY 

Officers  and  employees  have  the 

right  and  the  discretionary 

duty  to  report  violations  of 

the  criminal  laws  of  the  land  85-23 
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EDUCATION,  BOARD  OF 

Power  to  exclude  from  bidding,  and 

terminate  a  contract  with  any  supplier 

that  is  in  violation  of  an 

Agricultural  Labor  Relations  Board  order  85-26 

Power  to  exclude  from  bidding  any 

supplier  that  is  purchasing  foodstuffs 

from  a  business  that  is  in  violation  of  an 

Agricultural  Labor  Relations  Board  order  85-26 

ELECTION 

Polling  place  premises  available  under 

Revenue  and  Taxation  Code  Section  213.5  85-18 

EMPLOYEE,  CIVIL  SERVICE  EMPLOYEE 

Benchmark  determination  of  salaries  85-2 

Collective  bargaining  process  does  not 

determine  salaries  and  wages  85-2 

Comparable  worth  85-2 

Discriminatory  selection  procedure 

defined  in  terms  of  adverse  impact  on 

protected  group  members  85-14 

Health  Service  System  benefits  for 

surviving  spouses  when  those  employees  died 

prior  to  the  November,  1984  amendment  to 

Charter  Section  8.428  85-25 

Salary  and  wage  determinations  of  a 

chartered  city  are  municipal  affairs  85-2 

Salary  is  not  fixed  under  the 

collective  bargaining  process  85-2 

Strikes  by  city  employees  remain  prohibited 

Charter  Section  8.343  and  8.346  85-22 

FARRELL,  JOHN,  CONTROLLER,  ADDRESSEE 

Supplemental  appropriation  ordinances 

funding  items  rejected  during  the 

budget  process  85-30 

FEDERAL  PREEMPTION 

Civil  rights  laws  (29  C.F.R.  Part  1607 

[1978])  control  over  conflicting 

provisions  of  Civil  Service  Rule  9.07  85-14 
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civil  Service  Rule  9.07  preempted  by- 
federal  civil  rights  laws  of  29  C.F.R. 
Part  1607  [1978]  85-14 

State  or  local  statute  may  be  invalid  ^ 

if  it  conflicts  with  federal  law  or 

even  if  it  stands  as  an  obstacle  to 

the  full  accomplishment  of  the  purposes 

and  objectives  of  the  federal  law  85-14 


FEES 


Photocopy  of  reporter's  transcript  by 

the  County  Clerk  and  whether  fee  may 

be  charged  85-24 

FEINSTEIN,  DIANNE,  MAYOR,  ADDRESSEE 

War  Memorial  Board  of  Trustees  and 

American  Legion  War  Memorial  Commission 

agreement  re  Herbst  Theatre  and  the 

Green  Room  does  not  violate  the  1921 

Trust  Agreement  and  was  executed  correctly  85-4 

FEINSTEIN,  DIANNE,  MAYOR  AND  FINANCE  COMMITTEE, 
BOARD  OF  SUPERVISORS,  ADDRESSEE 

Appropriations  may  be  reduced  by  the 

Board  of  Supervisors;  but,  absent 

legislative  authorization,  the  Board 

of  Supervisors  may  not  require  the 

Controller  to  reserve  monies  already 

appropriated  85-28 

FINANCIAL  RESPONSIBILITY  STATUTE 

Applies  to  city-owned  vehicles 

Vehicle  Code  Section  16028  85-21 

Vehicle  Code  Section  16028  85-21 

applies  to  city-owned  vehicles 

FIRE  DEPARTMENT 

Child  abuse  reporting  laws  apply  to 

firefighters  acting  as  counselors  in 

the  Firehawk  Counseling  Program  and 

they  are  immune  from  civil  or  criminal 

liability  85-8 

Child  Firesetting  Counseling  Program  and 

child  abuse  reporting  laws  apply  to 

firefighters  acting  as  counselors  and 

they  are  immune  from  civil  or  criminal 

liability  85-8 
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Firehawk  Counseling  Program  and  child 

abuse  reporting  laws  apply  to 

firefighters  acting  as  counselors  and 

they  are  immune  from  civil  or  criminal 

liability  85-8 

High  rise  building  inspection  for 

compliance  with  fire  and  panic  safety 

requirements  imposed  by  the  State 

Fire  Marshall  may  not  be  delegated 

by  the  Fire  Department  85-13 

Power  to  inspect  high  rise  buildings 

for  compliance  with  fire  and  panic  safety 

requirements  imposed  by  the  State 

Fire  Marshall  may  not  be  delegated  85-13 

Promotional  examinations  and  sealed 

identification  cards  of  successful 

candidates  may  be  opened  prior  to 

setting  the  examination  passing  mark  85-14 

FIRE  DEPARTMENT  PROMOTIONAL  EXAMINATIONS 

Sealed  identification  cards  of  successful 

candidates  may  be  opened  prior  to 

setting  the  examination  passing  mark  85-14 

FIRE  INSPECTION 

High  rise  building  inspection  for 

compliance  with  fire  and  panic  safety 

requirements  imposed  by  the  State 

Fire  Marshall  may  not  be  delegated 

by  the  Fire  Department  85-13 

FIREHAWK  COUNSELING  PROGRAM 

Child  abuse  reporting  laws  apply  to 

firefighters  acting  as  counselors 

to  children  in  this  program  85-8 

FIRST  AMENDMENT 

Public  entities  are  allowed  to  exercise 

their  regulation  of  news  vendors  or 

vending  devices  only  as  to  time, 

place  and  manner  and  only  reasonably  85-9 

Public  entities  may  impose  reasonable 
time,  place  and  manner  regulations  of 
news  vendors  or  vending  devices  85-9 

"FIXED  GUIDEWAY" 

Defined  49  U.S.C.  Section  1608(c)(2)  85-11 
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FORTUNE  TELLING 

Fraudulent  fortune  telling  is  a  crime 

Penal  Code  Section  332  85-29 

Speech  protected  under  California 

Constitution  Article  I  Section  2  85-29 

FRANTZ,  JOHN,  CITY  LIBRARIAN,  ADDRESSEE 

Library  Commission  has  no  authority 

to  accept  gifts  of  oil  paintings  85-34 

FRAUD 

Fortune  telling  which  is  fraudulent  is 

a  crime  Penal  Code  Section  332  85-29 

FRAZIER,  LT.  WILLIE  E.,  SECRETARY,  POLICE 
COMMISSION,  ADDRESSEE 

Patrol  special  officers  as  peace 

officers  must  receive  POST  training 

Penal  Code  Section  832  85-16 

"GENERALLY  PREVAILING  RATE" 

Comparison  of  service  and  work  of 

private  and  government  employment 

with  comparable  service  and  work 

of  city  employment  85-2 

GRAND,  KEITH,  RISK  MANAGER,  ADDRESSEE 

City-owned  vehicles  are  subject  to 

the  financial  responsibility  statute 

Vehicle  Code  Section  16028  85-21 

GREEN  ROOM 

War  Memorial  Board  of  Trustees  and 

American  Legion  War  Memorial  Commission 

agreement  re  Herbst  Theatre  and  the 

Green  Room  does  not  violate  the  1921 

Trust  Agreement  and  was  executed  correctly  85-4 

HANDICAPPED  ACCESS  LAWS 

see 
GOVERNMENT  CODE  SECTION  4  4  50  ET  SEQ . 

Apply  to  alterations  made  to  Nourse 
Auditorium  to  accomodate  a  Superior 
Court  trial  85-6 

"HEARING" 

Defined  Citizen  Complaints  Office, 

Police  Department  85-1 


20 


HEALTH  SERVICE  SYSTEM 

Surviving  spouses  of  active  and  retired 

employees  may  participate  even  when  those 

employees  died  prior  to  the  November,  1984 

amendment  to  Charter  Section  8.428  85-25 

HERBST  THEATRE 

Veterans  auditorium  renovation  and 

transfer  of  rights  to  War  Memorial 

Board  of  Trustees  85-3 

Agreement  between  War  Memorial  Board 

of  Trustees  and  American  Legion  War 

Memorial  Commission  agreement  re  Herbst 

Theatre  and  the  Green  Room  does  not 

violate  the  1921  Trust  Agreement 

and  was  executed  correctly  85-4 

HIGH  RISE  BUILDINGS 

Fire  and  panic  safety  requirements 

imposed  by  the  State  Fire  Marshall 

for  high  rise  buildings  and  inspection 

for  compliance  may  not  be  delegated 

by  the  Fire  Department  85-13 

Fire  Department  power  to  inspect 

high  rise  buildings  for  compliance 

with  fire  and  panic  safety 

requirements  imposed  by  the  State 

Fire  Marshall  may  not  be  delegated  85-13 

Panic  and  fire  safety  requirements 

imposed  by  the  State  Fire  Marshall 

for  high  rise  buildings  and  inspection 

for  compliance  may  not  be  delegated 

by  the  Fire  Department  85-13 

HINES,  JOHN  C,  DEPUTY  DIRECTOR  FOR  OPERATIONS, 
DEPARTMENT  OF  PUBLIC  WORKS,  ADDRESSEE 

Asphalt  sales  from  city-owned  asphalt 

plant  to  private  contractors  and  other 

government  agencies  if  a  public  purpose 

is  served  thereby  85-7 

"HISPANIC" 

Defined  MBE/WBE/LBE  Ordinance 

San  Francisco  Administrative  Code 

Section  12D.5  85-17 

HORN,  THOMAS  E.,  PRESIDENT,  WAR  MEMORIAL 
BOARD  OF  TRUSTEES,  ADDRESSEE 

Space  allocation  in  the  War  Memorial 

Veterans  Building  85-5 
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HUMAN  RIGHTS  COMMISSION 

Definition  of  the  category  "Hispanic" 

for  the  purpose  of  participation  in 

the  City's  Minority  Business 

Enterprise  Programs  85-17 

"Hispanic"  category  definition  for 

the  purpose  of  participation  in  the 

City's  Minority  Business  Enterprise 

Programs  85-17 

Lacks  power  to  amend  the  definition 

of  "Hispanic"  as  used  in  the 

MBE/WBE/LBE  Ordinance  to  exclude 

persons  of  Spanish  culture 

originating  from  Europe  85-17 

LBE/MBE/WBE  Ordinance  and  "Hispanic" 

definition  applied  by  the  Human 

Rights  Commission  85-17 

MBE/WBE/LBE  Ordinance  and  "Hispanic" 

definition  applied  by  the  Human 

Rights  Commission  85-17 

Minority/Women/Local  Business 

Utilization  Ordinance  and  "Hispanic" 

definition  applied  by  the  Human 

Rights  Commission  85-17 

WBE/MBE/LBE  Ordinance  and  "Hispanic" 

definition  applied  by  the  Human 

Rights  Commission  85-17 

INCOMPATIBLE  OFFICES 

Judiciary  California  Constitution 

Article  VI  Section  17  85-19 

INITIATIVE  CHARTER  AMENDMENT 

Health  Service  System  benefits  for 

surviving  spouses  85-25 

Interpretation  85-25 

INITIATIVE  MEASURES 

Legislation  may  be  framed  as  a 

charter  amendment,  an  initiative 

ordinance  or  a  declaration  of  policy  85-27 

INITIATIVE  POWER 

Limited  to  laws  within  the  competence 

of  the  legislative  body  85-27 
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INSURANCE" 

Defined  Revenue  and  Taxation 
Code  Section  213.5 


85-18 


Self-insurance  by  the  city  does  not 
constitute  insurance  within  the 
meaning  of  Revenue  and  Taxation 
Code  Section  213.5 


15-18 


"INVESTIGATION" 

Defined  Citizen  Complaints  Office, 
Police  Department 

ISAACS,  CLAIRE,  DIRECTOR  OF  CULTURAL 

AFFAIRS,  AND  REGINA  ALMAGUER, 

COORDINATOR  OF  THE  CIVIC  DESIGN  COMMITTEE 

ART  COMMISSION,  ADDRESSEE 

News  kiosks  and  Art  Commission 
jurisdiction  over  design  and  erection 


JUDGE 


Attorney  may  be  appointed  to  serve 
as  a  pro  tempore  judge  while 
participating  in  the  court  sponsored 
domestic  relations  program  subject 
to  the  same  judicial  requirements 
as  a  judge 

Pro  tempore  judge  appointment 

Quasi- judicial  activities 

ABA  Code  of  Judicial  Conduct  Canon  4 

California  Code  of  Judicial  Conduct  Canon  4 


15-1 


15-9 


15-19 
15-19 

!5-19 


KIOSK 


Art  Commission  jurisdiction  over 

the  design  and  erection  of  news  kiosks 


15-9 


KOPP,  QUENTIN,  BOARD  OF  SUPERVISORS,  ADDRESSEE 
Sheriff  may  not  validly  transmit 
to  the  State  Board  of  Equalization 
monies  allegedly  attributable  to 
sales  taxes  from  proceeds  of  sales 
collected  by  the  Sheriff  while 
installed  as  a  keeper  pursuant  to 
a  judgment  decree  from  a  judgment 
creditor  other  than  the  State  Board 


15-35 


War  Memorial  Veterans  Building  and 
rights  of  American  Legion  Posts 
and  other  veteran  groups 


15-3 
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LEASE 

Estate  in  land  and  an  interest 

in  real  property  85-20 

Interest  in  real  property  and  an 

estate  in  land  85-20 

LEASES 

State  law  treatment  of  leases  85-20 

Long-term  leaseholds  in  San  Francisco  85-20 

"LEASES,  LONG-TERM" 

Defined  85-20 

LEE,  CORRINE,  LEGAL  ADVISOR,  SAN  FRANCISCO 
UNIFIED  SCHOOL  DISTRICT,  ADDRESSEE 

Contracts  awarded  based  on  the 

contractor's  relationship  with 

nonunion  growers  85-26 

LEGISLATIVE  INTENT 

Charter  amendment  85-25 

LIBRARY 

Gift  of  oil  paintings  to  the  Library 

with  conditions  attached  and  the 

Board  of  Supervisors  is  the 

appropriate  body  to  receive  and 

accept  the  conditional  gift  85-34 

LIBRARY  COMMISSION 

Lacks  power  to  accept  conditional 

gifts   Charter  Section  3.500  85-34 

"LONG-TERM  LEASES" 

Defined  85-20 

"LOTTERY" 

Defined  as  the  distribution  of 

property  by  chance  among  persons 

who  have  paid  valuable  consideration  85-32 

MAHER,  BILL,  MEMBER,  BOARD  OF 
SUPERVISORS,  ADDRESSEE 

Binding  effect  of  a  declaration  of  policy  85-27 

MAYOR 

Supplemental  appropriation  procedure  85-30 
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MEDINA,  JOSEPH  A.,  FIRE  MARSHALL,  ADDRESSEE 
Fire  Department  may  not  delegate 
power  to  inspect  high  rise  buildings 
for  compliance  with  fire  and  panic 
safety  requirements  imposed  by  the 
State  Fire  Marshall  85-13 

MEYERS-MILIAS-BROWN  ACT 

Strikes  by  public  employees  are 

not  prohibited  nor  is  a  right  to 

strike  created  which  is  beyond  the 

local  powers  to  prohibit  85-22 

MICKINS,  GRANT  S.,  DIRECTOR,  HUMAN 
RIGHTS  COMMISSION,  ADDRESSEE 

"Hispanic"  category  used  in 

MBE/WBE/LBE  programs  cannot  be 

amended  by  the  Human  Rights  Commission 

to  exclude  persons  of  Spanish  culture 

originating  from  Europe  85-17 

MINORITY  BUSINESS  ENTERPRISE  PROGRAMS 
"Hispanic"  category  defined  for 
the  purpose  of  participation  85-17 

MINORITY/WOMEN/LOCAL  BUSINESS 
UTILIZATION  ORDINANCE 

"Hispanic"  definition  applied  by 

the  Human  Rights  Commission  85-17 

MOLINARI,  JOHN  L.,  PRESIDENT,  BOARD  OF 
SUPERVISORS,  ADDRESSEE 

Charter  Section  2.401  does  not  apply  to 

the  San  Francisco  Unified  School  District 

or  the  Community  College  District  85-33 

Stun  gun  regulation  85-10 

MUNI  METRO 

Embarcadero  turnaround  exempt  from  CEQA  85-11 

Extension  to  Fourth  and  Townsend 

Streets  85-11 

MUNI  METRO  TURNAROUND  PROJECT 

CEQA  does  not  apply  85-11 

"MUNICIPAL  AFFAIR" 

Defined  85-7 
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MUNICIPAL  AFFAIRS 

Asphalt  sales  from  city-owned  asphalt 

plant  to  private  contractors  and 

other  government  agencies  if  a 

public  purpose  is  served  thereby  85-7 

Charter  provisions  are  the  law  of  the 

state  and  supersede  conflicting  state  laws  85-22 

Power  conferred  on  a  municipality 

must  be  exercised  for  a  public  use 

or  purpose,  as  distinguished  from 

a  private  purpose  85-7 

Powers  of  chartered  cities  85-7 

Salary  and  wage  determination  for 

employees  of  a  chartered  city  and  county  85-2 

School  districts  are  agencies  of 

the  State  for  the  local  organization 

and  operation  of  the  state  school 

system  and  not  a  "municipal  affair" 

of  a  chartered  city  85-33 

Strikes  by  city  employees  and  the 

regulation  of  such  strikes  is 

a  municipal  affair  85-22 

Structure  of  local  government,  the 

distribution  of  its  powers  and 

how  it  will  operate  85-27 

Substantive  rights  and  duties  of 

municipal  employees  85-22 

Wage  and  salary  determination  for 

employees  of  a  chartered  city  and  county  85-2 

MURPHY,  CORNELIUS  P.,  CHIEF  OF  POLICE, 
ADDRESSEE 

Legality  of  Busk-O,  a  door  prize 

game  played  at  bingo  games  85-32 

MUSEUM  OF  MODERN  ART 

War  Memorial  Veterans  Building 

space  allocation  85-3 

NEWS  KIOSKS 

Art  Commission  jurisdiction  over 

the  design  and  erection  of  news  kiosks  85-9 
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Regulation  of  news  vendors  or  vending 

devices  only  as  to  time,  place  and 

manner  and  only  reasonably  85-9 

NEWSSTAND  * 

Regulation  of  news  vendors  or  vending 
devices  only  as  to  time,  place  and 
manner  and  only  reasonably  85-9 

NOTHENBERG,  RUDY,  GENERAL  MANAGER,  PUBLIC 
UTILITIES  COMMISSION,  ADDRESSEE 

Transit  Impact  Development  Fee  does 

not  apply  to  an  office  development  on 

the  outer  side  of  a  boundary  street 

with  an  address  upon  a  cross  street  85-31 

NOURSE  AUDITORIUM 

Handicapped  access  laws  apply  to 

alterations  made  to  Nourse  Auditorium 

to  accomodate  a  Superior  Court  trial  85-6 

Superior  Court  trial  may  be  convened 

in  Nourse  Auditorium  and  handicapped 

access  laws  apply  to  alterations 

made  to  accomodate  that  trial  85-5 

OFFICE  OF  CITIZEN  COMPLAINTS 

see 
POLICE  DEPARTMENT,  CITIZEN  COMPLAINTS  OFFICE 

OFFICERS  AND  EMPLOYEES 

Charter  derived  powers  and  discretion 

remain  unaffected  by  the  adoption 

of  a  declaration  of  policy  85-27 

Declaration  of  policy  and  Charter 

Section  9.108  imposes  no  duty  of 

implementation  85-27 

Disciplinary  action  cannot  be  taken 

against  employees  who  exercise 

their  right  and  duty  as  citizens 

to  report  to  the  INS  persons  whom 

they  know  have  entered  this  country 

in  violation  of  federal  immigration  laws  85-23 

Duty,  discretionary,  and  right  to 

report  violations  of  the  criminal 

laws  of  the  land  including  8  U.S.C. 

Section  1325  85-23 
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Right  and  discretionary  duty  to 

report  violations  of  the  criminal 

laws  of  the  land  including 

violations  of  8  U.S.C.  Section  1325  85-23 

PANIC  SAFETY 

Fire  Department  power  to  inspect 

high  rise  buildings  for  compliance 

with  fire  and  panic  safety  requirements 

imposed  by  the  State  Fire  Marshall 

may  not  be  delegated  85-13 

PATROL  SPECIAL  OFFICER 

Peace  officer  must  receive  POST 

training   Penal  Code  Section  832  85-15 

POST  training  required 

Penal  Code  Section  832  85-16 

PATTERSON,  JAY,  REGISTRAR  OF  VOTERS, 
ADDRESSEE 

Self -insurance  by  the  city  does  not 

constitute  insurance  within  the 

meaning  of  Section  213.5  of  the 

Revenue  and  Taxation  Code  85-18 

"PEACE  OFFICER" 

Defined   Penal  Code  Section  830  85-16 

PEACE  OFFICERS 

Arrest  for  public  offense  by  state 

or  local  officials   Penal  Code 

Section  836  and  67  Ops . Cal . Atty . Gen .  331  85-23 

POST  training  required 

Penal  Code  Section  832  85-16 

Public  offense,  arrest  by  state  or 

local  officials   Penal  Code  Section 

836  and  67  Ops .Cal .Atty .Gen .  331  85-23 

PENSIONS 

Surviving  spouses  participation  in 

the  Health  Service  System  85-25 

PHOTOCOPY 

Reporter's  transcript  filed  with  the 

County  Clerk  is  a  public  record 

and  the  County  Clerk  must  provide 

a  copy  to  the  general  public  for 

the  customary  fee  85-24 
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PIER  80 

Lykes  Lines  "Use  Agreement"  with 
the  Port  Authority  constitutes  a 
taxable  possessory  interest  85-15 

PIER  94-96 

Stevedoring  Services  of  America 

"Non-Exclusive  Management  Agreement" 

with  the  Port  Authority  constitutes 

a  taxable  possessory  interest  85-15 

POLICE  COMMISSION 

Citizen  Complaints  Office  hearing 
procedures  and  access  to  records, 
hearings  and  transcripts  of  hearings  85-1 

Disciplinary  procedures  of  the 

Police  Commission  distinguished 

from  procedures  of  the  Citizen 

Complaints  Office  85-1 

POLICE  DEPARTMENT,  CITIZEN  COMPLAINTS  OFFICE 
Access  to  records,  hearings  and 
transcripts  of  hearings  85-1 

Brown  Act  and  Public  Records  Act 

do  not  apply  85-1 

Confidentiality  of  files  and  records  85-1 

Disciplinary  procedures  of  the 

Police  Commission  distinguished 

from  procedures  of  the  Citizen 

Complaints  Office  85-1 

Hearing  procedures  85-1 

Public  Records  Act  and  Brown  Act 

do  not  apply  85-1 

POLICE  DEPARTMENT  EMPLOYEES 

Disciplinary  procedures  of  the 

Police  Commission  distinguished 

from  procedures  of  the  Citizen 

Complaints  Office  85-1 

POLICE  OFFICERS 

Arrest  for  public  offense  by  state 

or  local  officials   Penal  Code 

Section  836  and  67  Ops .Cal . Atty .Gen ,  331  85-23 
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Public  offense,  arrest  by  state  or 

local  officials   Penal  Code  Section 

836  and  67  Ops .Cal . Atty .Gen .  331  85-23 

POLICE  POWER  • 

Public  employee  strikes  may  be 
prohibited  by  local  legislation  85-22 

POLLING  PLACE 

Insurance  required  under  Revenue 

and  Taxation  Code  Section  213.5  85-18 

Premises  used  as  polling  place  under 

Section  213.5  of  the  Revenue  and 

Taxation  Code  85-18 

PORT 

Lykes  Lines  "Use  Agreement"  with 
the  Port  Authority  constitutes  a 
taxable  possessory  interest  85-15 

Management  agreements  with  Stevedoring 

Services  of  America  and  Lykes  Lines 

create  taxable  possessory  interests  85-15 

Stevedoring  Services  of  America 

"Non-Exclusive  Management  Agreement" 

with  the  Port  Authority  constitutes 

a  taxable  possessory  interest  85-15 

PORT  AUTHORITY 

Lykes  Lines  "Use  Agreement"  with  the 

Port  Authority  constitutes  a 

taxable  possessory  interest  85-15 

Stevedoring  Services  of  America 

"Non-Exclusive  Management  Agreement" 

with  the  Port  Authority  constitutes 

a  taxable  possessory  interest  85-15 

"POSSESSORY  INTERESTS" 

Defined   Revenue  and  Taxation 

Code  Section  107  85-15 

POSSESSORY  INTERESTS 

Port  Authority  management  agreements 

constitute  a  taxable  possessory  interest  85-15 

PRO  TEMPORE  JUDGE 

Appointment   California  Constitution 

Article  VI  Section  2  and 

California  Rules  of  Court  Rule  244  85-19 
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Appointment  of  an  attorney  to  serve 

while  also  participating  in  the 

court  sponsored  domestic  relations 

program  subject  to  the  same  judicial 

requirements  as  a  judge  85-19 

PROPOSITION  "A",  ELECTION  OF  NOVEMBER  12,  1982 
Police  Department,  Office  of 
Citizen  Complaints  85-1 

PROPOSITION  "D",  ELECTION  OF  NOVEMBER  5,  1974 
Supplemental  appropriation  ordinance 
containing  an  item  deleted  from 
the  budget  requires  a  two-thirds 
vote  of  the  Board  of  Supervisors  85-30 

PROPOSITION  "E",  ELECTION  OF  NOVEMBER  6,  1984 
Amend  Charter  Section  8.428  to  allow 
surviving  spouses  of  active  and 
retired  employees  to  participate 
in  the  Health  Service  System  85-25 

PUBLIC  OFFENSE 

Arrest  by  state  or  local  officials 

Penal  Code  Section  836  and 

67  Ops.Cal.Atty.Gen.  331  85-23 

PUBLIC  PURPOSE 

Asphalt  sale  by  the  city  of  asphalt 

produced  by  a  city-owned  plant  to 

private  contractors  and  other 

government  agencies  85-7 

PUBLIC  RECORDS 

Court  records  are  public  records, 

available  to  the  general  public  for 

inspection  and  copying,  unless  a 

specific  exemption  makes  them  nonpublic  85-24 

Reporter's  transcript,  once  filed 

with  the  County  Clerk,  is  a  public  record  85-24 

PUBLIC  RECORDS  ACT 

Citizen  Complaints  Office,  Police 

Department,  is  not  subject  to  the 

Public  Records  Act  or  the  Brown  Act  85-1 

REAL  PROPERTY  TRANSFER  TAX  ORDINANCE 

see 
PART  III,  SAN  FRANCISCO  MUNICIPAL  CODE 
SECTION  1101  ET  SEQ .  85-20 
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Long-term  leases  are  subject  to 

transfer  taxes  under  the  ordinance  85-20 

"REALTY" 

Defined  for  federal  stamp  tax  purposes 

20  C.F.R.  Section  47 . 4361-1 ( a) (4 ) ( i )  85-20 

REGISTRAR  OF  VOTERS 

Polling  places  available  under 

Revenue  and  Taxation  Code  Section  213.5  85-18 

"REJECTED" 

Defined  as  used  in  Charter  Section  6.306  85-30 

REPORTER'S  TRANSCRIPT 

After  filed  with  the  County  Clerk, 

the  County  Clerk  may  copy  the 

reporter's  transcript  for  the 

public  and  charge  a  fee  therefor  85-24 

After  filed  with  the  County  Clerk, 

the  Court  Reporter  is  not  entitled 

to  charge  a  fee  for  copies  of  the 

transcript  made  for  the  public 

by  the  County  Clerk  85-24 

Photocopy  of  transcript  to  be 

provided  by  the  County  Clerk  to  the 

general  public  for  his  customary  fee  85-24 

RESERVE 

Controller's  power  to  place  monies 

on  reserve   Charter  Section 

6.301,  6.302  and  6.306  85-28 

"RESERVE" 

Defined   Charter  Section 

6.301,  6.302  and  6.306  85-28 

SALES  AND  USE  TAX 

Codified  Revenue  and  Taxation 

Code  Section  6001  et  seq.  85-35 

SALES  TAX 

Delinquent  sales  tax  collection  by 
the  sheriff  under  a  warrant  issued 
by  the  State  Board  of  Equalization 
Revenue  and  Taxation  Code  Section  6776  85-35 
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Excise  tax  on  the  retailer  and  not 

a  tax  on  the  consumer  and  retailers 

are  permitted  to  pass  on  the  tax 

to  the  consumer  85-35 

Retailer  is  responsible  for  collecting 

the  tax  whether  or  not  he  seeks 

reimbursement  from  the  consumer  85-35 

SAN  FRANCISCO  UNIFIED  SCHOOL  DISTRICT 

Agency  of  the  state  for  the  local 
organization  and  operation  of  the 
state  school  system  85-33 

Board  of  Education  may  be  able  to 

exclude  from  bidding,  and  terminate 

a  contract  with  any  supplier  that 

is  in  violation  of  an  Agricultural 

Labor  Relations  Board  order  85-26 

Board  of  Education  may  be  able  to 

exclude  from  bidding  any  supplier 

that  is  purchasing  foodstuffs  from 

a  business  that  is  in  violation  of 

an  Agricultural  Labor  Relations  Board  order  85-26 

Nourse  Auditorium  may  be  used  as  a 

courtroom  and  handicapped 

access  laws  apply  to  alterations 

made  to  accomodate  the  trial  85-6 

Power  is  derived  from  the  Education  Code  85-33 

Proscription  of  Charter  Section  2.401 

does  not  apply  to  the  relationship 

between  the  Board  of  Supervisors  and 

the  San  Francisco  Unified  School  District 

and  the  Community  College  District  85-33 

Relationship  with  the  Board  of 

Supervisors  85-33 

Superior  Court  trial  may  be  convened 

in  Nourse  Auditorium  and  handicapped 

access  laws  apply  to  alterations  made 

to  accomodate  that  trial  85-6 
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SCHOBER,  FRANK  J.,  JR.,  DIRECTOR,  OFFICE 
OF  CITIZEN  COMPLAINTS,  ADDRESSEE 

Hearing  procedures  85-1 

SCHOOL  PROPERTY 

Nourse  Auditorium  may  be  used  as  a 

courtroom  and  handicapped 

access  laws  apply  to  alterations 

made  to  accomodate  the  trial  85-6 

SELF-INSURANCE 

City's  self  insurance  does  not 

constitute  insurance  within  the 

meaning  of  Revenue  and  Taxation 

Code  Section  213.5  85-18 

"SELF-INSURANCE" 

Defined  85-18 

SHERIFF 

Collection  of  delinquent  sales  taxes  85-35 

Delinquent  sales  tax  collection  by- 

the  Sheriff  under  warrant  issued 

by  the  State  Board  of  Equalization 

Revenue  and  Taxation  Code  Section  6776  85-35 

Keeper  function  in  collection  of 

delinquent  sales  taxes  85-35 

Sales  tax  delinquency  and  procedures 

for  collection  85-35 

SHAFER,  W.  BRUCE,  CHIEF  ASSISTANT  ASSESSOR, 
AND  SAM  DUCA,  ASSESSOR,  ADDRESSEE 

Port  management  agreements  create 

taxable  possessory  interests  85-15 

SIDEWALKS 

First  Amendment  activities  85-9 

News  kiosk  and  Art  Commission 

jurisdiction  over  design  and  erection  85-9 

SMITH,  RANDALL  B.,  EXECUTIVE  DIRECTOR, 
HEALTH  SERVICE  SYSTEM,  ADDRESSEE 

Surviving  spouses  of  active  and 

retired  employees  may  participate  in 

the  Health  Service  System  when  those 

employees  died  prior  November,  1984  85-25 
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"SPECIAL  PROPERTY  TAXES  DEPARTMENT  STUDY" 
Conducted  by  the  State  Board  of 
Equalization  of  San  Francisco 
Maritime  Industry  Possessory  Interests  85-15 

SPEECH 

Fortune  telling  is  speech  protected 

under  California  Constitution 

Article  I  Section  2  85-29 

"SPEECH,  COMMERCIAL" 

Defined  as  that  which  has  as  its  sole 

purpose  the  advancement  of  an  economic 

transaction  85-29 

STATE  BOARD  OF  EQUALIZATION 

Collection  of  delinquent  sales  taxes  85-35 

Port  management  agreements  study 

of  San  Francisco  Maritime  Industry 

Possessory  Interests  85-15 

Power  to  issue  a  warrant  directing 

the  Sheriff  to  collect  delinquent 

sales  taxes  85-35 

Sales  tax  delinquency  and 

procedure  for  collection  85-35 

STATE  FIRE  MARSHALL 

Fire  and  panic  safety  requirements 

imposed  by  the  State  Fire  Marshall 

for  high  rise  buildings  and  inspection 

for  compliance  may  not  be  delegated 

by  the  Fire  Department  85-13 

High  rise  building  inspection  for 

compliance  with  fire  and  panic 

safety  requirements  imposed  by  the 

State  Fire  Marshall  may  not  be  delegated 

by  the  Fire  Department  85-13 

Panic  and  fire  safety  requirements 

imposed  by  the  State  Fire  Marshall 

for  high  rise  buildings  and  inspection 

for  compliance  may  not  be  delegated 

by  the  Fire  Department  85-13 


35 


STATE  PREEMPTION 

School  District  has  no  authority 

to  invoke  any  sanction  or  decline 

to  deal  with  someone  on  the  basis 

of  past  violations  of  the 

Agricultural  Labor  Relations  Act  85-26 

Stun  gun  regulation  85-10 

STATEWIDE  CONCERN 

Contrasted  with  municipal  affairs  85-7 

School  districts  are  agencies  of 

the  state  for  the  local  organization 

and  operation  of  the  state  school  system  85-33 

STATUTORY  CONSTRUCTION 

According  to  its  language  regardless 

of  possible  undesirable  or  unwise 

results  85-31 

Bond  resolution  of  1927  for 

construction  of  the  San  Francisco 

War  Memorial  8  5-3 

Transit  Impact  Development  Fee 

Ordinance   San  Francisco 

Administrative  Code  Section  38  85-31 

STREETS 

First  amendment  activities  85-9 

STRIKES 

City  employee  strike  prohibitions 

of  Charter  Section  8.343  and 

8.346  remain  valid  85-22 

Prohibition  in  common  law  of 

strikes  by  public  employees  85-22 

"STRUCTURE" 

Charter  Section  3.601  85-9 

STUART  CONN 

Delinguent  sales  tax  collection 
procedure  of  the  State  Board  of 
Equalization  85-35 
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STUN  GUN 

Firearm  within  the  meaning  of  Penal 
Code  Section  12001  does  not  include 
stun  gun  85-10 

SUPERIOR  COURT 

Domestic  relations  program  and 

effect  of  participation  upon  attorney 

who  is  to  be  appointed  pro  tempore  judge  85-19 

Judge  -  pro  tempore  judge  is  subject 

to  the  same  judicial  requirements 

as  a  judge  85-19 

Location  of  court  sessions  is  governed 

by  Government  Code  Section  69741  85-6 

Nourse  Auditorium  may  be  converted 

for  use  as  a  courtroom  and  handicapped 

access  laws  apply  to  alterations  made 

to  accomodate  that  trial  85-6 

Pro  tempore  judge  is  subject  to  the 

same  judicial  requirements  as  a  judge  85-19 

Sessions  may  be  held  anywhere  in 

the  City  and  County  of  San  Francisco  85-6 

Trial  may  convene  in  Nourse  Auditorium 

and  handicapped  access  laws  apply  to 

alterations  made  to  accomodate  that  trial  85-6 

SUPERVISORS,  BOARD  OF 

Administrative  affairs   Proscription 

of  Charter  Section  2.401  does  not 

apply  to  the  relationship  between  the 

Board  of  Supervisors  and  the 

San  Francisco  Unified  School  District 

and  the  Community  College  District  85-33 

All  powers  not  delegated  to  other 

boards  or  commissions  or  otherwise 

limited  by  the  Charter  shall  be 

reposed  in  and  exercised  by  the  Board 

of  Supervisors   Charter  Section  2.101  85-28 

Declaration  of  policy  encompasses 

a  duty  to  implement  the  policies 

embodied  therein   Charter  Section  9.108  85-27 
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Duty  to  implement  policies  embodied 
in  a  declaration  of  policy- 
Charter  Section  9.108  85-27 

Gifts  may  be  made  to  boards  and 

commissions  but  the  terms  or 

conditions  attached  thereto  must 

be  accepted  by  the  Board  of 

Supervisors  or  by  the  voters  85-34 

Lack  power  to  prohibit  city  officers 

and  employees  from  exercising  their 

right  under  state  and  federal  law 

to  assist  the  INS  in  locating 

foreign  nationals  illegally  in  this 

county  or  punish  them  for  having  done  so  85-23 

Lack  power  to  reappropriate  funds 

freed  by  reductions  in  appropriations 

authorized  in  the  annual 

appropriation  ordinance  85-28 

Power  does  not  encompass  the 

prohibition  of  city  employees  from 

exercising  their  right  and  duty  as 

citizens  to  report  to  the  INS  persons 

whom  they  know  to  have  entered  this 

country  in  violation  of  federal 

immigration  law  85-23 

Power  to  adopt  a  city-wide  policy 

that  no  city  resources  or  assets 

may  be  committed  to  assist  in  the 

apprehension  or  deportation  of  refugees  85-23 

Power  to  adopt  a  supplemental 

appropriation  ordinance  funding 

an  item  rejected  during  the  budget 

process  85-30 

Power  to  inquire  into  the  administrative 

affairs  of  the  Community  College  District 

and  the  San  Francisco  Unified  School  District        85-33 

Power  to  inquire  into  the  administrative 

affairs  of  the  San  Francisco  Unified  School 

District  and  the  Community  College  District  85-33 

Power  to  receive  gifts  on  behalf  of 

the  city  and  county  Charter  Section  2.101  85-34 
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Power  to  reduce  appropriations  during 

the  fiscal  year  does  not  extend  to 

funds  already  certified  and  encumbered 

by  the  Controller 

City  Attorney  Opinion  82-24  85-28 

Power  to  regulate  stun  guns  if 

do  not  prohibit  their  use  85-10 

Power  to  request  the  INS,  upon 

arresting  a  Salvadoran  or  Guatemalan 

refugee,  to  notify  San  Francisco 

sanctuary  congregations  so  that 

legal  and  support  services  can  be 

arranged  for  the  arrested  refugee  85-23 

Power  to  reduce  appropriations  in 

the  annual  appropriation  ordinance 

during  the  fiscal  year   Charter 

Section  2.101,  2.300  and  6.205  85-28 

Power  to  request  the  State  Department 

to  grant  extended  voluntary  departure 

status  to  Salvadoran  and  Guatemalan 

refugees  who  have  fled  persecution 

in  their  home  countries  85-23 

Relationship  with  the  Community 

College  District  and  the 

San  Francisco  Unified  School  District  85-33 

Relationship  with  the  San  Francisco 

Unified  School  District  and  the 

Community  College  District  85-33 

Required  to  study  and  take  appropriate 

legislative  measures  directed  at 

the  problem  addressed  in  a 

declaration  of  policy  85-27 

Supplemental  appropriation  ordinance 

and  the  vote  required  for  an  item 

rejected  during  the  budget  process  85-30 

Vote  required  for  an  item  in  a 

supplemental  appropriation  ordinance 

which  has  been  rejected  during  the 

budget  process  85-30 
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SUPERVISORS,  BOARD  OF,  FINANCE  COMMITTEE 
Power  to  introduce  an  ordinance 
decreasing  an  item  in  the  annual 
appropriation  ordinance  or  effecting 
blanket  reductions  on  all  departmental  • 

appropriations  not  already  encumbered 
or  otherwise  mandated  by  preemptive  law  85-28 

SUPERVISORS,  BOARD  OF,  FINANCE  COMMITTEE 
AND  FEINSTEIN,  DIANNE,  MAYOR,  ADDRESSEE 

Appropriations  may  be  reduced  by 

the  Board  of  Supervisors;  but, 

absent  legislative  authorization, 

the  Board  of  Supervisors  may  not 

require  the  Controller  to  reserve 

monies  already  appropriated  85-28 

SUPPLEMENTAL  APPROPRIATION  ORDINANCE 
Vote  on  an  item  rejected  during 
the  budget  process  85-30 

Funding  for  an  item  rejected  during 

the  budget  process  85-30 

TAX 

Instrument  may  be  taxable  if  it 

creates  an  interest  in  real  property, 

whether  that  interest  itself  is  real 

or  personal  85-20 

Sales  tax  collection  by  the  Sheriff 

while  functioning  as  a  keeper  85-35 

TAXABLE  POSSESSORY  INTERESTS 

Port  management  agreements  make 
Stevedoring  Services  of  America  and 
Lykes  Lines  independent  contractors 
which  engage  in  independent  profit- 
making  activities  through  use  of 
the  premises  85-15 

TAYLOR,  JOHN  L.,  CLERK,  BOARD  OF  SUPERVISORS,  ADDRESSEE 
Comparable  worth  concept  can  be 
implemented  only  with  Charter 
amendments  and  Government  Code 
Section  53248  does  not  apply  to 
San  Francisco  85-2 

Fortune  telling  ordinance  is 

unconstitutional  and  should  be  repealed 

Police  Code  Section  162  and  163  85-29 
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Legal  implications  of  designating 
San  Francisco  as  a  city  of  refuge 


!5-23 


TRANSCRIPTS 

Reporter's  transcript  once  filed  with 
the  County  Clerk  is  a  public  record 


85-24 


TRANSIT  IMPACT  DEVELOPMENT  FEE 

Office  development  located  on  the 
outer  side  of  a  boundary  street 
with  an  address  upon  a  cross  street 
is  not  subject  to  the  fee 


15-31 


UNIFORM    BUILDING    CODE,     1979    EDITION, 
SECTION    1711(b) 


;5-5 


UPSTAIRS  CORP 

Delinquent  sales  tax  collection 
procedure  of  the  State  Board 
of  Equalization 


85-35 


VEHICLES 

City-owned  vehicles  are  subject  to 
the  financial  responsibility  statute 
Vehicle  Code  Section  16028 


85-21 


VETERANS  AUDITORIUM 

Renovation  as  Herbst  Theatre  and 
transfer  of  rights  to  the  War 
Memorial  Board  of  Trustees 


15-3 


Herbst  Theatre  and  Green  Room 
Agreement  does  not  violate  the  1921 
Trust  Agreement  and  was  executed 
correctly 


15-4 


VOTER  APPROVAL 

Gifts  may  be  made  to  boards  and 
commissions  but  the  terms  or  conditions 
attached  thereto  must  be  accepted  by 
the  Board  of  Supervisors  or  by  the  voters 


15-34 


VOTER'S  PAMPHLET 

Interpretation  of  an  initiative 
charter  amendment 


15-25 


WALSH,  JOHN  J.,  GENERAL  MANAGER,  PERSONNEL, 
CIVIL  SERVICE  COMi^ISSION,  ADDRESSEE 

Fire  Department  promotional  examinations 
and  obligations  of  federal  civil 
rights  laws  control  over  conflicting 
provisions  of  Civil  Service  Rule  9.07 


15-14 
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strikes  by  city  employees  continue 

prohibited  by  Charter  Section 

8.343  and  8.346  85-22 

WAR  MEMORIAL  BOARD  OF  TRUSTEES  * 

Creation,  membership  and  powers 
Charter  (1927)  Article  XIV-D  and 
Charter  Section  3.610  85-3 

Green  Room  and  Herbst  Theatre 
Agreement  of  1983  does  not  violate 
the  1921  Trust  Agreement  and  was 

executed  correctly  85-4 

see  also      85-3 

Herbst  Theatre  and  Green  Room 
Agreement  of  1983  does  not  violate 
the  1921  Trust  Agreement  and  was 

executed  correctly  85-4 

see  also      85-3 

Lacks  power  to  grant  rights  to 

space  in  the  War  Memorial  Veterans 

Building  to  individual  American 

Legion  Posts  85-5 

Lacks  power  to  grant  rights  to 

space  in  the  War  Memorial  Veterans 

Building  to  veterans  groups  other 

than  the  American  Legion  85-5 

Power  to  allocate  space  for  use  by 

veterans  groups  including  American 

Legion  Posts  but  the  Board  has  no 

power  to  grant  the  use  of  space 

directly  to  any  individual  veterans 

organization  whether  or  not  an 

American  Legion  Post  85-5 

Space  allocation/transfer  within 

the  Veterans  Building  85-3 

Veterans  Building  space  allocation/ 

transfer  85-3 

WAR  MEMORIAL  TRUST  AGREEMENT 

Administration  of  the  War  Memorial 
under  the  1921  Trust  Agreement 
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85-3 

see  also 

85-4 

see  also 

85-5 

85-3 

see  also 

85-4 

see  also 

85-5 

Space  in  the  War  Memorial  complex 
and  rights  to  its  use  stem  solely 
from  the  1921  Trust  Agreement 


WAR  MEMORIAL  VETERANS  BUILDING 

American  Legion  Posts  acting  as  a 

group  control  the  occupation  of 

particular  space  by  particular 

veterans  organizations  including 
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1.  Should  the  Police  Commission  require  the  Office  of 
Citizen  Complaints  to  deny  peace  officers,  complainants  and 
members  of  the  public  access  to  its  records? 

2.  (a)   May  the  Police  Commission  empower  the  Office  of 
Citizen  Complaints  to  deny  peace  officers,  complainants  and 
members  of  the  public  access  to  hearings  conducted  by  hearing 
officers  designated  by  the  Director  pursuant  to  San  Francisco 
Charter  Section  3.530-2? 

(b)   May  the  Police  Commission  empower  the  Office  of 
Citizen  Complaints  to  deny  peace  officers,  complainants  and 
members  of  the  public  access  to  recordings  or  transcripts  of 
hearings  conducted  by  hearing  officers  designated  by  the  Director 
pursuant  to  San  Francisco  Charter  Section  3.530-2? 

3.  Should  the  Police  Commission  require  the  Office  of 
Citizen  Complaints  to  prevent  peace  officers  and  complainants 
from  recording  hearings  conducted  by  hearing  officers  designated 
by  the  Director  pursuant  to  San  Francisco  Charter  Section  3.530-2? 
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CONCLUSIONS 

1.  Yes,  except  that  peace  officers  and  complainants  are  to 
be  allowed  access  to  certain  records. 

2.  (a)   The  Police  Commission  should  by  rule  require  the 
Office  of  Citizen  Complaints  to  deny  members  of  the  public  access 
to  hearings;  complainants  and  peace  officers  are  entitled  to 
attend. 

(b)   The  Police  Commission  should  by  rule  require  the 
Office  of  Citizen  Complaints  to  deny  complainants  and  members  of 
the  public  access  to  recordings  or  transcripts  of  hearings;  peace 
officers  must  be  given  access  to  recordings  or  transcripts  of 
their  interrogations. 

3.  Yes;  however,  peace  officers  may  record  their  own 
interrogations . 

GENERAL  BACKGROUND 

On  November  12,  1982,  the  voters  of  City  and  County  of  San 
Francisco  adopted  Proposition  A.   Proposition  A  amended  Section 
3.530  (Police  Department)  of  the  San  Francisco  Charter  and  added 
Section  3.530-2  thereto  to  provide  for  an  Office  of  Citizen 
Complaints  (hereinafter  sometimes  referred  to  as  "the  Office") 
within  the  San  Francisco  Police  Department  (hereinafter  "the 
Department").   Section  3.530-2  establishes  the  authority  of  the 
Police  Commission  (hereinafter  "the  Commission")  over  the  Office 
and  describes  in  general  terms  its  functions. 

The  Commission  appoints  a  Director  of  the  Office  of  Citizen 
Complaints  (hereinafter  "the  Director").   The  Office  is  charged 
with  responsibility  for  investigating  "promptly,  fairly,  and 
impartially",  "complaints  of  police  misconduct  or  allegations 
that  a  member  of  the  police  department  has  not  properly  performed 
a  duty   ..."    -^   Section  3.530-2  empowers  the  Director,  in 
the  course  of  this  investigation,  to  appoint  hearing  officers  to 


-''  We  assume  for  the  purposes  of  this  discussion  that 
the  jurisdiction  of  the  Office  of  Citizen  Complaints  is  limited 
to  complaints  against  sworn  members  of  the  Police  Department,  and 
tnat  discipline  of  civilian  members  is  governed  by  Civil  Service 
regulations.   This  issue  will  be  addressed  in  a  subsequent 
opinion. 
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facilitate  the  fact-finding  process.   The  Office  is  further 
charged  with  responsibility  for  determining,  at  the  conclusion  of 
the  investigation,  whether  to  sustain  a  complaint  and  to 
recommend  discipline  to  the  Chief  of  Police.   Section  3.530-2 
requires  police  officers  to  give  their  full  cooperation  to  the 
Office. 

The  general  purpose  of  Proposition  A  is  to  create  a 
civilian  investigation  arm  of  the  San  Francisco  Police  Department 
in  order  to  afford  citizens  a  vehicle  for  the  prompt,  fair  and 
impartial  investigation  of  their  complaints  against  members  of 
the  Police  Department.   The  Office  has  no  power  to  discipline 
members  of  the  police  force.   The  power  to  initiate  and  prosecute 
disciplinary  proceedings  against  uniformed  members  is  governed  by 
Section  8.343  of  the  Charter  and  is  separate  and  distinct  from 
the  power  of  the  Office  to  investigate  complaints  of  wrongdoing. 
Section  3.530-2  specifically  provides: 

Nothing  herein  shall  prohibit  the  chief  of 
police  or  a  commanding  officer  from  investigating 
the  conduct  of  a  member  of  the  department  under 
his  or  her  command,  or  taking  disciplinary  or 
corrective  action,  otherwise  permitted  by  this 
charter,  when  such  is  warranted;  and  nothing 
herein  shall  limit  or  otherwise  restrict  the 
disciplinary  powers  vested  in  the  chief  of  police 
and  the  police  commission  by  the  other  provisions 
of  this  charter. 

In  cases  where  the  Office  does  sustain  a  complaint  and 
recommend  discipline,  its  action  is  embodied  in  a  report  that 
contains  only  the  names  of  witnesses  and  pertinent  documentary 
evidence.   The  report  should  also  contain  a  summary  of  the 
pertinant  facts  upon  which  the  recommendation  is  based  and  the 
reasons  therefor.   Notes  of  investigators,  transcripts  of 
hearings,  and  transcripts  or  notes  of  interviews  of  witnesses  are 
retained  by  the  Office  and  are  not  transmitted  to  the  Chief  of 
Police  and  the  Police  Commission.   Before  the  Department  may 
discipline  an  officer,  it  must  interview  witnesses,  gather 
relevant  evidence  and  independently  make  its  case.   Aside  from 
transmitting  to  the  Chief  the  report  containing  the 
aforementioned  information,  the  Office  of  Citizen  Complaints 
discloses  none  of  the  information  it  has  gathered,  either  to 
other  divisions  of  the  Police  Department  or  to  the  public.   The 
Office's  report  and  recommendation  is  not  made  public,  nor  is  it 
placed  in  che  officer's  personnel  file.   Only  those  charges  heard 
by  the  Police  Commission  are  made  public,  and  only  charges  and 
records  of  discipline  actually  imposed  become  part  of  the 
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officer's  personnel  file.   The  Director  does  advise  each 
complainant  and  peace  officer  in  writing  of  his  or  her 
determination  whether  to  sustain  the  complaint  and  the  basis  for 
his  or  her  determination.   As  noted  below  in  detail,  the 
Commission  has  a  duty  to  maintain  the  confidentiality  of  the 
files  and  records  of  the  Office  of  Citizen  Complaints.   The 
Commission  should  adopt  rules  as  recommended  below  to  carry  out 
that  duty. 

Section  3.530-2  contemplates  hearings  to  supplement  the 
investigatory  process.   It  provides  in  relevant  part: 

.  .  .   The  director  of  the  office  of  citizen 
complaints  shall  schedule  hearings  before  hearing 
officers,  when  such  is  requested  by  the 
complainant  or  member  of  the  department  and,  in 
accordance  with  rules  of  the  commission,  such  a 
hearing  will  facilitate  the  fact-finding  process. 

Section  3.530-2  further  provides  in  relevant  part: 

The  police  commission  shall  have  the  power  and 
duty  to  organize,  reorganize,  and  manage  the 
office  of  citizen  complaints. 

Pursuant  to  its  managerial  powers,  the  Commission  is 
considering  the  adoption  of  rules  governing  the  administration  of 
the  Office  of  Citizen  Complaints.   See  Charter  Section  3.500, 
subd.  (a)  (empowering  boards  and  commissions  to  prescribe 
reasonable  rules  and  regulations  for  the  performance  of  their 
business).   Section  3.530-2  also  contemplates  that  the  "hearings" 
authorized  therein  will  be  scheduled  "in  accordance  with  rules  of 
the  commission." 

Questions  have  arisen  regarding  the  records  of  the  Office 
and  the  nature  (and  confidentiality)  of  the  hearings  contemplated 
by  Section  3.530-2,  and  of  the  records  and  proceedings  of  the 
Office  of  Citizen  Complaints  in  general.   Confidentiality  is  an 
issue  for  at  least  four  reasons: 

1.  California  Penal  Code  Section  832.5  requires  all  local 
police  agencies  to  establish  a  mechanism  for  investigating 
citizen  complaints.   Penal  Code  Section  832.7  requires  the  agency 
to  maintain  the  confidentiality  of  those  records. 

2.  Maintaining  the  confidentiality  of  an  investigatory 
agency's  files  protects  the  integrity  of  the  investigatory 
process,  ensuring  that  information  gathered  from  one  source 
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cannot  be  used  intentionally  or  innocently  to  influence  the 
objectivity  of  others  from  whom  information  will  be  sought. 

3.  Preserving  the  confidentiality  of  records  of  the  Office 
of  Citizen  Complaints  protects  the  privacy  of  peace  officers. 

4.  Preserving  the  confidentiality  of  the  records  protects 
the  anonymity  of  complainants.   In  many  instances,  citizens  are 
reluctant  to  file  complaints  regarding  activities  of  police 
officers.   Protecting  their  anonymity  encourages  the  filing  of 
such  complaints.   Increased  public  confidence  in  the  Office,  in 
turn,  strengthens  the  ability  of  the  Department  to  deal  with  the 
question  of  wrongdoing  within  its  ranks. 

Before  resolving  these  issues,  we  must  review  three 
relevant  bodies  of  law  in  an  attempt  to  harmonize  and  integrate 
them  into  the  analysis: 

(1)  San  Francisco  Charter  Section  3.530-2 
(discussed  above); 

(2)  the  California  Public  Safety  Officers 
Procedural  Bill  of  Rights;  and, 

(3)  California  Penal  Code  Section  832.5,  832.7, 
and  832.8.  -' 

California  Public  Safety  Officers  Procedural  Bill  of 
Rights .   Government  Code  Sections  3300  et  seq.  afford  police 
officers  access  to  tape  recordings  and  transcripts  of  their  own 
interrogations,  notes  taken  during  such  interrogations,  and: 


-^   Since  the  California  Penal  Code  specifically 
addresses  the  confidentiality  of  these  records,  we  need  not 
discuss  the  Public  Records  Act  (Government  Code  Sections  6250  et 
seq.).   Section  6254,  subd.  (k),  exempts  from  disclosure 
requirements  "records  the  disclosure  of  which  is  exempted  or 
prohibited  pursuant  to  provisions  of   .  .  .   state  law."   Section 
6254,  subd.  (c),  exempts  "personnel  ...  or  similar  files,  the 
disclosure  of  which  would  constitute  an  unwarranted  invasion  of 
personal  privacy."  For  similar  reasons,  we  need  not  address  the 
Brown  Act  (Government  Code  Sections  54950  et  seq. )  or  San 
Francisco  Charter  Section  3.500,  subd.  (f),  that  afford  to 
employees  the  right  to  demand  a  public  hearing  on  a  personnel 
matter.   The  Penal  Code's  specific  injunction  regarding 
confidentiality  overrides  these  general  provisions  of  law. 
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.  .  .  to  any  reports  or  complaints  made  by 
investigators  or  other  persons  [made  or  presented 
during  these  interrogations],  except  those  which 
are  deemed  by  the  investigating  agency  to  be 
confidential . 

Government  Code  Section  3303,  subd.  (f). 

California  Penal  Code  Sections  832.5,  832.7  and  832.8. 
These  Penal  Code  sections  require  local  governments  to 
investigate  complaints  of  citizens  regarding  misconduct.   Section 
832.5  provides,  in  relevant  part: 

Each  department  or  agency  in  this  state  which 
employs  peace  officers  shall  establish  a 
procedure  to  investigate  citizens'  complaints 
against  the  personnel  of  such  department  or 
agencies,  and  shall  make  a  written  description  of 
the  procedure  available  to  the  public. 

Section  832.5  also  requires  that  the  reports  and  findings  be 
retained  for  at  least  five  years. 

Penal  Code  Section  832.7  provides. 

Peace  officer  personnel  records  and  records 
maintained  pursuant  to  section  832.5,  or 
information  obtained  from  such  records,  are 
confidential  and  shall  not  be  disclosed  in  any 
criminal  or  civil  proceeding  except  by  discovery 
pursuant  to  Section  1043  of  the  Evidence  Code. 
This  section  shall  not  apply  to  investigations  or 
proceedings  concerning  the  conduct  of  police 
officers  or  a  police  agency  conducted  by  a  grand 
jury  or  a  district  attorney's  office.   -^ 
[Emphasis  added.] 

And  Section  832.8  of  the  Penal  Code  provides: 

As  used  in  Section  832.7,  "personnel  records" 
means  any  file  maintained  under  that  individual's 


— ''   Evidence  Code  Section  1043  contemplates  a  motion  to 
establish  "good  cause"  for  discovery  ^r  disclosure  based  upon 
"the  materiality  thereof  to  the  subject  matter  involved  in  the 
pending  litigation." 
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name  by  his  or  her  employing  agency  and 
containing  records  relating  to: 

(a)  personal  data,  including  marital  status, 
family  members,  educational  and  employment 
history,  or  similar  information; 

(b)  Medical  history; 

(c)  Election  of  employee  benefits; 

(d)  Employee  advancement,  appraisal,  or 
discipline; 

(e)  Complaints,  or  investigations  of 
complaints,  concerning  an  event  or  transaction  in 
which  he  participated,  or  which  he  perceived,  and 
pertaining  to  the  manner  in  which  he  performed 
his  duties;  or, 

(f)  Any  other  information  the  disclosure  of 
which  would  constitute  an  unwarranted  invasion  of 
personal  privacy.   [Emphasis  added.] 

ANALYSIS 

Access  to  Records 

San  Francisco  Charter  Section  3.530-2  specifically  imposes 
one  standard  upon  the  Commission  and  the  Office  of  Citizen 
Complaints.   Investigations  must  be  prompt,  fair  and  impartial. 
This  standard  should  guide  the  Commission  in  its  interpretations 
of  its  Charter  duties  and  in  its  adoption  of  rules.   Section 
3.530-2  authorizes  the  Commission  to  manage  the  Office,  and  to 
set  rules  for  its  fact-finding  hearings.   The  Commission  also  has 
implicit  authority  to  promulgate  such  rules  as  are  deemed 
necessary  to  the  due  and  efficient  exercise  of  its  powers. 
California  Drive-In  Restaurants  Association  v.  Clark  (1943)  22 
Cal.2d  287,  303.   The  Charter  does  not  speak  to  the  issue  of 
confidentiality  of  the  Office's  records,  but  state  law  does. 
Accordingly,  the  Commission  should  adopt  rules  that  give  effect 
to  the  state-imposed  privileges  of  confidentiality.   We  now  turn 
to  the  relevant  state  law  found  in  the  Public  Safety  Officers 
Procedural  Bill  of  Rights  and  in  Penal  Code  Sections  832.5  et  seq 

The  Public  Safety  Officers  Procedural  Bill  of  Rights,  in 
Government  Code  Section  3303,  sets  forth  the  basic  principles 
governing  interrogations  of  police  officers  during  investigations 
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"which  could  lead  to  punitive  action."   It  does  not  cover  the 
subject  of  records,  except  in  subsection  (f),  which  deals  with 
interrogations  of  police  officers.   That  subsection  provides. 

The  complete  interrogation  of  a  public  safety 
officer  may  be  recorded.   If  a  tape  recording  is 
made  of  the  interrogation,  the  public  safety 
officer  shall  have  access  to  the  tape  if  any 
further  proceedings  are  contemplated  or  prior  to 
any  further  interrogation  at  a  subsequent  time. 
The  public  safety  officer  shall  be  entitled  to  a 
transcribed  copy  of  any  notes  made  by  a 
stenographer  or  to  any  reports  or  complaints  made 
by  investigators  or  other  persons,  except  those 
which  are  deemed  by  the  investigating  agency  to 
be  confidential.   No  notes  or  reports  which  are 
deemed  to  be  confidential  may  be  entered  in  the 
officer's  personnel  file.   [Emphasis  added.] 

Government  Code  Section  3303,  subd.  (f).   The  records  of  the 
Office  are  not  transmitted  to  the  Chief  of  Police;  nor  do  they 
ever  become  part  of  the  officer's  personnel  file.   We  conclude, 
therefore,  that  the  Public  Safety  Officers  Procedural  Bill  of 
Rights  allows  the  City  to  preserve  the  confidentiality  of  the 
records  of  the  Office  from  all  public  scrutiny. 

Sections  832.5  et  seg.  of  the  Penal  Code  require  the  Office 
to  preserve  the  confidentiality  of  its  records.   Penal  Code 
Section  832.7,  which  refers  to  both  "peace  officer  personnel 
records  and  records  maintained  pursuant  to  section  832.5," 
prohibits  disclosure  of  either  class  of  records.   We  conclude 
that,  under  the  Penal  Code  sections  cited,  the  Police  Commission 
and  the  Office  of  Citizen  Complaints  must  preserve  the 
confidentiality  of  the  records  of  the  Office.   Therefore,  the 
Commission  should  adopt  a  rule  requiring  the  Office  to  deny 
complainants,  police  officers,  and  members  of  the  public  access 
to  records  of  the  Office  of  Citizen  Complaints. 

There  is  one  qualification  to  this  conclusion.   This 
qualification  involves  the  hearing  process,  which  is  discussed 
more  fully  below.   When  a  complainant  or  member  of  the  department 
requests  a  hearing  and/or  the  Director  determines  a  hearing  will 
facilitate  the  fact-finding  process,  the  Director  will  appoint  a 
hearing  officer  who  will  be  charged  with  responsibility  for 
conducting  a  hearing  and  reporting  the  findings  to  the  Director. 
The  Director  will  tell  the  hearing  officer  what  facts  are  in 
dispute.   And  the  Director  must  transmit  to  the  hearing  officer 
whatever  documentary  evidence  may  be  relevant  to  the  question. 
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Since  the  Charter  contemplates  a  hearing,  that  procedure 
includes  the  right  of  the  complainant  and  the  police  officer  to 
inspect  all  evidence  considered  by  the  hearing  officer.   See 
footnote  3,  infra.   The  Director  should  transmit  to  the  hearing 
officer  only  those  items  in  his  or  her  records  that  bear  upon  the 
fact  question  the  hearing  officer  is  responsible  for  resolving. 
This  procedure  will  avoid  unnecessary  disclosure  of  the  records 
of  the  Office  while  comporting  with  the  Charter  requirement  that 
there  be  a  "hearing".   In  view  of  the  confidentiality 
requirements  imposed  by  the  Penal  Code,  we  advise  in  detail  below 
that  the  Commission  rules  should  ensure  that  disclosure  is 
limited  to  this  hearing  and  that  no  subsequent  use  or  disclosure 
of  evidence  obtained  at  the  hearing  may  be  made  by  the 
complainant  or  the  police  officer. 

Attendance  at  Hearings 

San  Francisco  Charter  Section  3.530-2  provides,  in  relevant 
part,  as  follows: 

Complaints  of  police  misconduct  or  allegations 
that  a  member  of  the  police  department  has  not 
properly  performed  a  duty  shall  be  promptly, 
fairly,  and  impartially  investigated  by  staff  of 
the  office  of  citizen  complaints.   The  office  of 
citizen  complaints  shall  investigate  all 
complaints  of  police  misconduct  or  that  a  member 
of  the  police  department  has  not  properly 
performed  a  duty,  except  those  complaints  which 
on  their  face  clearly  indicate  that  the  acts 
complained  of  were  proper  and  those  complaints 
lodged  by  other  members  of  the  police 
department.   The  office  of  citizen  complaints 
shall  recommend  disciplinary  action  to  the  chief 
of  police  on  those  complaints  that  are 
sustained.   The  director  of  the  office  of  citizen 
complaints  shall  schedule  hearings  before  hearing 
officers  when  such  is  requested  by  the 
complainant  or  member  of  the  department  and,  in 
accordance  with  rules  of  the  commission,  such  a 
hearing  will  facilitate  the  fact-finding 
process.   [Emphasis  added.] 

This  Section  basically  addresses  three  functions: 
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(1)  Investigation  of  complaints  of  misconduct; 

(2)  Recommendation  of  disciplinary  action  where 
a  complaint  is  sustained;  and, 

(3)  Hearings  before  a  hearing  officer  when 
requested  by  the  complainant  or  the  peace 
officer,  and/or  determined  by  the  Director  to 
facilitate  the  fact-finding  process. 

The  basic  objectives  of  Proposition  A  are  investigation  and 
reporting.   The  hearing  is  designed  to  facilitate  the  fact-finding 
process  that  must  take  place  in  an  investigation  underlying  any 
report . 

Section  3.530.2  uses  the  terms  "investigation"  and 
"hearing".   It  specifically  refers  to  the  investigatory  function 
of  the  Office  and  calls  for  hearings  upon  request  of  the 
complainant  or  the  member  and/or  when  the  Director  determines 
that  such  a  hearing  will  facilitate  the  fact-finding  process.   A 
statute  must  be  construed  so  that  all  provisions  are  read 
together,  significance  being  given  to  each  word  and  phrase. 
Select  Base  Materials  v.  Board  of  Equilization  (1959)  51  Cal.2d 
640,  645.   Courts  presume  that  every  word,  phrase  and  provision 
of  a  statute  is  intended  to  have  some  meaning  and  perform  some 
useful  function.   Prager  v.  Isreal  (1940)  15  Cal.2d  89,  93.   And 
a  word  will  be  given  the  meaning  the  Legislature  intended  it  to 
have.   See  In  re  Bulger  (1873)  45  Cal.  553,  558.   Absent  an 
expression  of  legislative  intent  to  the  contrary  or  an  ambiguity 
requiring  construction,  courts  are  bound  to  give  effect  to  a 
statute  according  to  the  usual  and  ordinary  import  of  its 
language.   Estate  of  Richartz  (1955)  45  Cal. 2d  292,  294. 

There  is  a  well-recognized  distinction  in  the  law  between 
an  "investigation"  and  a  "hearing".   An  investigation  is  an 
administrative  undertaking.   It  generally  involves  a  presentation 
without  issues  drawn  whereas  the  hearing  is  appropriate  in 
quasi-judicial  proceedings  which  include  parties,  issues  of  law 
and  fact,  and  at  which  parties  are  entitled  to  be  present, 
participate,  and  obtain  records  of  the  proceedings. 
Roosevelt-Wabash  Currency  Exchange  v.  Fornelli  (111.  1977)  364 
N.E.2d  449,  452,  and  cases  cited  therein. 

An  investigation  is  properly  a  "patient  inquiry  into  and 
examination  of  all  reasonably  available  facts,"  rather  than  an 
adversarial  proceeding  intended  to  test  a  particular  issue. 
People  V.  1941  Chevrolet  Coupe,  etc.  (1952)  113  Cal.App..2d  578, 
582.   See  also  Krohn  v.  Board  of  Water  and  Power  Commissioners 
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(Cal.  1928)  272  P.  757,  758-60  (holding  that  a  charter  amendment 
replacing  an  employee's  right  to  a  hearing  with  the  duty  of  the 
civil  service  commission  to  investigate  afforded  the  employee 
something  less  than  a  public  hearing  or  trial  as  those  words  are 
generally  understood) . 

In  contrast,  a  hearing  is  generally  understood  to  be  a 
proceeding  where  evidence  is  taken  in  order  to  determine  an  issue 
of  fact  and  a  decision  is  made  on  the  basis  of  that  evidence. 
People  V.  Pennington  (1967)  66  Cal. 2d  508,  521.   The  proceeding 
must  be  such  that  the  affected  party  has  the  means  of  knowing 
what  evidence  is  offered  or  considered  so  that  he  may  test, 
explain  or  refute  it.   -^  Davis  v.  Davis  (N.J.  1968)  247  A. 2d 
139,  142.   See  also  Darmos  v.  Pasqua  (Conn.  1976)  374  A. 2d  814, 
815;  Hunt  v.  Shettle  (Ind.  1983)  452  N.E.2d  1045,  1050.   As  the 
court  in  Handlon  v.  Belleville  (N.J.  1950)  71  A. 2d  624,  627, 
stated: 

The  requirement  of  a  "hearing"  has  reference  to 
the  tradition  of  judicial  proceedings  in  which 
evidence  is  received  and  weighed  by  the  trier  of 
the  facts  and  the  issue  determined  uninfluenced 
by  extraneous  considerations  which  might  not  be 
exceptionable  in  other  fields  involving  purely 
executive  action.   The  "hearing"  is  "the  hearing 
of  evidence  and  argument".   (Citations.)   The 
quality  of  the  act  rather  than  the  character  of 
the  agency  exercising  the  authority  is 
determinative  of  the  nature  of  the  power  and  the 
need  for  procedural  due  process . 

When  the  people  of  San  Francisco  provided  in  their  Charter 
for  "a  hearing",  they  intended  that  more  take  place  than  the 
normal  investigatory  process.   The  hearing  is  prompted  initially 
by  the  filing  of  the  complaint.   The  Charter  specifically  allows 
the  complainant  or  the  member  of  the  department  to  request  a 
hearing,  subject  to  the  approval  of  the  Director,  to  facilitate 
the  fact-finding  process.   Further,  the  Charter  directs  the 
Office  of  Citizen  Complaints,  "fairly  and  impartially"  to 
investigate  complaints.   The  hearings  contemplated  by  the  Charter 
are  an  element  of  that  investigatory  process  and  hence  must  be 


-'^  These  reasons  underlie  our  conclusion  that  the  complainant 
and  the  police  officer  have  a  right  to  inspect  any  records  given 
to  the  hearing  officer  for  consideration  in  the  fact-finding 
hearing . 
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fair  and  impartial.   Essential  to  this  impartiality  and  fairness 
is  the  opportunity  of  the  complainant  and  the  police  officer  to 
attend. 

A  hearing  involves  the  presentation  of  facts  and  the 
ability  of  the  party  affected  thereby  to  controvert  the  facts.   A 
hearing  held  pursuant  to  a  complainant's  or  a  member's  request 
from  which  either  was  excluded  would  frustrate  the  purpose  of  the 
Charter  amendment:   to  foster  community  confidence  in  the 
integrity  of  the  Police  Department,  and  in  the  Department's 
ability  fairly  and  adequately  to  investigate  and  resolve 
complaints  of  citizens.   Thus  the  exclusion  of  the  complainant 
and  the  police  officer  would  jeopardize  the  fairness  and 
impartiality  of  such  a  hearing. 

Furthermore,  the  reliability  of  a  hearing  depends  on  the 
ability  of  the  parties  to  test  and  question  the  evidence 
submitted  on  either  side  of  an  issue.   Hence,  the  presence  of  the 
complainant  and  the  police  officer  will  greatly  enhance  the 
reliability  of  any  determinations  made  by  the  hearing  officer. 
These  factors  support  our  conclusion  that  both  the  complainant 
and  the  police  officer  have  a  right  to  attend  the  hearing.   And 
these  considerations  underlie  our  earlier  conclusion  that  the 
complainant  and  member  may  see  any  evidence  considered  by  the 
hearing  officer. 

While  we  conclude  that  the  police  officer  and  the 
complainant  have  a  right  to  attend  the  hearing  and  see  the 
evidence  considered  by  the  hearing  officer,  the  duty  of 
confidentiality  imposed  upon  the  City  by  Penal  Code  Section  832.7 
requires  the  Commission  to  take  steps  to  preserve  the 
confidentiality  of  the  information  presented  at  the  hearing. 
Penal  Code  Section  832.7  requires  the  Commission  to  secure  all 
records  of  the  Office  of  Citizen  Complaints  from  public 
scrutiny.   Hence,  the  Commission  should  adopt  a  rule  requiring 
the  Office  to  preserve  the  confidentiality  of  its  records. 

Police  officers  and  complainants  may  be  afforded  access  to 
some  of  those  records  to  the  extent  necessary  to  give  effect  to 
the  fact-finding  hearings  contemplated  by  the  Charter.   The 
Commissions  rule  should  prohibit  police  officers  from  disclosing 
or  making  any  subsequent  use  of  any  evidence  presented  at  these 
hearings  except  transcripts  of  their  own  testimony.   The  rule 
should  further  require  the  hearing  officer  to  warn  complainants 
that  all  information  they  obtain  at  the  hearing  is  confidential, 
and  must  not  be  disclosed  and  may  not  be  used  in  any  subsequent 
proceedings.   Such  disclosure  of  Office  of  Citizen  Complaints' 
records  as  is  necessary  to  the  hearing  does  not  eliminate  the 
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confidentiality  of  the  information,  or  waive  the  City's  or  the 
officer's  or  the  complainant's  privilege  to  exclude  it  in  any 
subsequent  proceeding. 

Like  disclosures  to  an  attorney's  agents,  disclosure  in  a 
hearing  does  not  affect  the  confidentiality  of  the  information. 
See  Evidence  Code  Section  952;  City  and  County  of  San  Francisco 
V.  Superior  Court  (1951)  37  Cal.2d  227,  236.   Such  a  limitation 
upon  disclosure  or  use  harmonizes  the  City's  duty  under  the  Penal 
Code  to  investigate  citizens'  complaints  with  its  duty  under  that 
same  law  to  maintain  confidentiality.   This  conclusion  is 
analogous  to  the  rule  that  precludes  the  use  in  a  subsequent 
hearing  of  any  evidence  presented  in  a  prior  arbitration. 
California  Rules  of  Court,  Rule  1616,  subd.  (c),  provides. 

The  case  shall  be  tried  as  though  no 
arbitration  proceedings  had  occurred.   No 
reference  may  be  made  during  the  trial  to  the 
arbitration  award,  to  the  fact  that  there  had 
been  arbitration  proceedings,  to  the  evidence 
adduced  at  the  arbitration  hearing,  or  to  any 
other  aspect  of  the  arbitration  proceedings,  and 
none  of  the  foregoing  may  be  used  as  affirmative 
evidence,  or  by  way  of  impeachment,  or  for  any 
other  purpose  at  the  trial. 

The  same  rule  should  apply  in  any  proceeding  following  the 
hearing  in  the  Office  of  Citizen  Complaints.   The  subsequent 
proceeding  shall  be  conducted  as  though  no  Office  hearing  had 
occurred  and  neither  the  fact  of  that  hearing  nor  evidence 
adduced  therein  may  be  used  for  any  purpose. 

On  the  contrary,  this  rule  of  confidentiality  does  not 
limit  the  Commission's  power  to  determine  what  agencies  of  the 
Police  Department  should  have  access  to  its  records  for 
departmental  disciplinary  purposes.   Nor  does  it  prohibit  the 
Department  from  using  Office  of  Citizen  Complaints  records  to 
prosecute  disciplinary  proceedings.   Should  the  Commission 
determine  that  the  records  of  the  Office  are  necessary  to 
departmental  disciplinary  proceedings,  it  may  be  rule  allow  for 
intradepartmental  disciplinary  use  of  the  records.   It  is  beyond 
cavil  that  Penal  Code  Section  832.7 's  rule  of  confidentiality 
does  not  affect  the  ability  of  the  Department  to  use  the 
information  gathered  in  its  Office  of  Citizen  Complaints 
investigations  and  interrogations  for  departmental  disciplinary 
purposes . 
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In  keeping  with  the  rule  of  decision  that  favors  resolving 
issues  upon  non-constitutional  grounds,  we  find  in  the  language 
of  the  Charter  the  intent  that  the  complainant  and  the  member  of 
the  department  be  allowed  to  attend  the  hearings.   Hence,  we  need 
not  address  the  liberty  interest  issues  (Owen  v.  Independence 
(1980)  445  U.S.  622,  63  L.Ed. 2d  673)  and  the  due  process  issues 
(Skelly  V.  State  Personnel  Board  (1975)  15  Cal.3d  194),  that 
might  arise  were  a  contrary  intent  evident. 

The  Charter  does  not,  however,  call  for  a  public  hearing. 
As  discussed  above,  the  Penal  Code  requires  the  Commission  to 
preserve  the  confidentiality  of  the  records  of  the  Office  of 
Citizen  Complaints.   Hence,  the  Commission  should,  by  rule, 
preclude  members  of  the  public  from  attending  the  hearing. 
Furthermore,  such  rules  should  preclude  all  witnesses  other  than 
the  complainant  and  the  police  officer  from  attending  any  portion 
of  the  hearing  other  than  that  in  which  their  own  testimony  is 
presented. 

Miscellaneous  Points 

Our  conclusions  regarding  the  rights  of  the  complainant  and 
the  police  officer  to  attend  the  hearings  should  not  be  read  to 
imply  that  formal  rules  of  evidence  must  apply  or  that  full 
rights  of  cross-examination  and  confrontation  are  available.   The 
rules  should  empower  the  hearing  officer  to  exercise  the  same 
degree  of  control  over  the  hearing  as  ordinarily  applies  in 
administrative  as  opposed  to  judicial  proceedings.   Spiller  v. 
Atchison,  Topeka  &  Santa  Fe  RR  Co .  (1920)  253  U.S.  117.   Hence 
the  hearing  officer  may  moderate  the  hearing,  restrict  the  scope 
of  inquiry  and  control  all  questions  subject  to  the  basic 
dictates  of  fairness  and  impartiality. 

Nor  should  these  conclusions  regarding  the  right  of  the 
complainant  and  the  police  officer  to  attend  the  hearings  mean 
that  they  are  entitled  to  representation  by  lawyers.   Whereas 
Goverment  Code  Section  3303,  subd.  (h),  gives  the  police  officer 
a  right  to  representation  during  interrogations,  including  those 
made  by  the  hearing  officer,  neither  the  Charter  nor  state  law 
gives  such  a  right  to  the  complainant.   In  view  of  the 
confidentiality  requirements  of  the  Penal  Code,  the  Commission 
rules  should  prohibit  the  complainant  from  bringing  a 
representative  to  the  hearing. 

Under  the  Charter  and  the  rules  of  the  Commission,  hearings 
are  only  held  when  they  will  facilitate  the  fact-finding 
process.   Though  the  Charter  vests  in  the  complainant  and  the 
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public  officer  the  right  to  request  a  hearing,  it  does  not 
empower  them  to  demand  such  a  hearing.   The  responsibility  for 
making  such  a  determination  reposes  in  the  sound  discretion  of 
the  Director . 

It  is  important  to  note  that  a  hearing  is  not  to  be 
substituted  for  the  function  of  the  Director.   The  Charter 
empowers  the  Director  to  determine  whether  to  sustain  a 
complaint,  and  in  such  cases  to  recommend  discipline.   The 
hearing  officer  does  not  exercise  this  power. 

Though  ultimate  responsibility  for  this  determination 
reposes  in  the  Director  of  the  Office  of  Citizen  Complaints,  he 
or  she  may  not,  consistent  with  the  duty  to  conduct  fair  and 
impartial  investigations,  disregard  the  conclusions  of  a  hearing 
officer  on  a  fact  question  and,  relying  upon  other  evidence  not 
presented  to  the  hearing  officer,  reach  the  opposite  conclusion. 
Should  the  Director  be  dissatisfied  with  the  hearing  officer's 
conclusions,  or  should  there  be  new  or  additional  evidence,  the 
director  should  refer  the  matter  back  to  the  hearing  officer  for 
a  further  hearing  to  clear  up  the  issues  not  adequately  resolved 
by  the  hearing  officer  to  the  Director's  satisfaction. 

A  related  question  is  whether  either  the  Public  Safety 
Officers  Procedural  Bill  of  Rights  or  the  provisions  of  the 
California  Penal  Code  calling  for  the  investigation  of  citizens' 
complaints  and  providing  for  the  privacy  of  records  maintained  in 
connection  with  those  investigations  prohibits  a  local  government 
from  conducting  a  fact-finding  hearing  in  this  investigatory 
process  which  the  complainant  and  the  police  officer  may  attend. 

The  manifest  purpose  of  the  Penal  Code  Section  832.5  is  to 
provide  citizens  with  a  means  of  registering  complaints  and 
securing  investigations  of  the  same.   In  adopting  Section 
3.530-2,  the  City  has  responded  to  that  mandate.   In  keeping  with 
its  intent  to  provide  citizens  with  an  effective  mechanism  for 
investigation  of  their  complaints,  the  Legislature  has  afforded 
broad  discretion  to  local  agencies  to  fashion  the  best  vehicle 
for  achieving  that  end.   The  Commission  may,  in  exercising  that 
discretion,  provide  for  hearings  to  which  the  complainant  and  the 
police  officer  may  be  admitted. 

The  confidentiality  requirements  of  Penal  Code  Section 
832.7,  as  amplified  by  Section  832.8,  do  not  preclude  this 
conclusion.   Section  832.7,  as  discussed  elsewhere,  provides  for 
the  confidentiality  of  peace  officer  personnel  records,  defined 
in  Section  832.8  to  include  "records  relating  to   [If]   complaints 
or  investigations  of  complaints   ..." 
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The  complainant  logically  cannot  be  excluded  from  the 
mechanism  intended  to  vindicate  his  or  her  interests.   Allowing 
the  complainant  to  attend  fact-finding  hearings,  and  to  inspect 
records  gathered  by  the  Office  and  given  to  the  hearing  officer, 
is  a  reasonable  and  necessary  step  in  the  investigatory  process 
that  San  Francisco  has  adopted  to  implement  Penal  Code  Section 

832.7.  Nor  is  the  officer's  privacy  interest  compromised  by 
allowing  the  complainant's  attendance. 

Officer's  Right  to  Record  Hearings  and  Right  to 
Obtain  a  Transcript  of  His  or  Her  Interrogation 

The  Public  Safety  Officers  Procedural  Bill  of  Rights, 
Government  Code  Section  3303,  subd.  (f),  quoted  above  allows  the 
interrogation  to  be  recorded  and  allows  the  police  officer  to 
record  his  or  her  interrogation.   A  confidentiality  rule  with 
regard  to  the  tape  of  an  officer's  testimony  is  intended  to 
protect  his  or  her  privacy.   Allowing  that  officer  to  review  the 
portion  of  the  tape  containing  his  or  her  testimony  would  not 
compromise  this  privacy  consideration,  for  the  officer  obviously 
knows,  or  should  know,  what  was  said.   We  conclude,  therefore, 
that  the  officer  must  be  afforded  access  to  the  tape  recording  of 
his  or  her  testimony,  and  may  record  his  or  her  own  testimony. 

Once  the  hearing  has  taken  place,  the  tape  of  the  hearing 
constitutes  a  personnel  record  within  the  meaning  of  Section 

832.8.  It  clearly  would  be  in  a  file  containing  records  relating 
to  complaints  or  investigations  of  complaints  concerning  an  event 
or  transaction  involving  the  manner  in  which  the  officer's  duties 
were  performed.   Under  the  Penal  Code,  all  of  the  Office's 
records,  including  recordings,  if  any,  must  be  kept 
confidential.   See  Penal  Code  Section  832.7.   Hence,  the  Police 
Commission  must  adopt  a  rule  which  precludes  the  complainants  and 
members  of  the  public  from  gaining  access  to  these  items. 

The  next  question  is  when  the  police  officer  must  be 
afforded  such  access.   Government  Code  Section  3303,  subd.  (f), 
specifies  that  the  officer  shall  be  allowed  access  to  the  tape 

.  .  .   if  any  further  proceedings  are 
contemplated  or  prior  to  any  further 
interrogation  at  a  subsequent  time. 

Should  there  be  an  initial  interview  and  interrogation  of  the 
officer,  and  thereafter  the  Director  refers  the  matter  to  a 
hearing  officer,  the  officer  must  be  allowed  access  to  the  tape 
of  the  interrogation  prior  to  the  hearing.   If  the  officer 
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testifies  before  the  hearing  officer  and  thereafter  the  Director 
recommends  discipline  to  the  chief  of  the  department,  the  officer 
must  be  afforded  access  to  the  tape  of  his  or  her  testimony  prior 
to  any  disciplinary  proceeding  initiated  by  the  Chief  of  Police. 
As  noted  above,  the  officer  may  record  his  or  her  own 
interrogation. 

The  same  principles  would  apply  with  regard  to  a  transcript 
of  the  hearing  before  the  hearing  officer;  in  substance  it  is  no 
different  from  the  tape  recording.   Like  the  tape  recording,  the 
transcript  is  a  personnel  record  within  the  meaning  of  832.7. 
The  Office  of  Citizen  Complaints  must  preserve  the 
confidentiality  of  these  records.   Neither  members  of  the  public 
nor  complainants  have  a  right  to  review  the  transcript.   As  noted 
above,  the  peace  officer  should  be  allowed  access  to  the 
transcript  of  his  or  her  testimony  prior  to  any  subsequent 
interrogation  or  disciplinary  proceedings. 

State  law  authorizes  the  police  officer  to  record  his  or 
her  interrogation.   It  does  not  authorize  the  complainant  to  make 
any  recordings.   And  it  does  not  allow  either  the  officer :or  the 
complainant  to  record  the  hearing.   In  view  of  the  duty  of  the 
Commission  to  protect  the  confidentiality  of  the  records  of  the 
Office  of  Citizen  Complaints  (including  its  hearings),  we 
conclude  that  the  Commission  should  adopt  a  rule  preventing  must 
not  allow  either  the  officer  or  the  complainant  from  recording 
the  hearing,  except  that  the  police  officer  may  record  the 
interrogation.   And  it  should  adopt  a  rule  embodying  such  a 
prohibition,  so  as  to  promote  the  state  policy  of  confidentiality 
underlying  Section  832.7. 

An  important  point  must  be  discussed  in  conclusion.   As 
noted  at  the  beginning  of  this  opinion,  the  function  of  the 
Office  of  Citizen  Complaints  is  to  investigate  a  complaint, 
determine  whether  it  is  to  be  sustained,  and,  if  sustained,  to 
issue  recommendations  to  the  Chief  regarding  discipline.   This  is 
the  end  of  the  Office's  functions.   Thereafter,  the  sole 
discretion  to  determine  whether  and  to  what  extent  discipline  of 
the  officer  is  appropriate  and/or  necessary  reposes  in  the  Chief 
and  the  Commission.   At  that  time,  the  full  panoply  of  due 
process  rights  and  the  rights  promulgated  in  the  Public  Safety 
Officers  Procedural  Bill  of  Rights  and  the  Charter  would  apply, 
and  the  peace  officer  would  be  entitled  to  see  any  evidence  to  be 
used  against  him  or  her  in  the  proceeding. 
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CONCLUSION 

The  Police  Commission  may  empower  the  Office  of  Citizen 
Complaints  to  promulgate  reasonable  rules  and  regulations  to 
carry  out  its  Charter-mandated  function  of  investigating  and 
reporting  on  citizen  complaints  against  police  officers.   These 
rules  should  protect,  to  the  degree  consistent  with  the 
obligation  to  conduct  fair  and  impartial  investigations  and 
hearings,  the  confidentiality  of  the  Office's  records  and 
proceedings.   Such  regulations  may  include,  but  are  not  limited 
to: 

—  a  rule  denying  peace  officers,  complainants  and  members 
of  the  public  access  to  its  records; 

—  a  rule  denying  members  of  the  public  access  to 
hearings;  complainants  and  peace  officers,  however,  are  entitled 
to  attend; 

a  rule  prohibiting  complainants  and  peace  officers  from 
copying  any  of  the  documents  which  they  have  seen  during  a 
hearing; 

—  a  rule  requiring  police  officers  to  preserve  the 
confidentiality  of  the  evidence  to  which  they  obtain  access 
during  the  hearing  and  requiring  the  hearing  officer  to  warn  the 
complainant  of  the  confidentiality  of  the  records  and  hearings 
and  of  the  privilege  that  prohibits  subsequent  use  of  the 
evidence  adduced  therein; 

—  a  rule  denying  complainants  and  members  of  the  public 
access  to  recordings  or  transcripts  of  hearings;  peace  officers 
must,  pursuant  to  State  law,  be  given  access  to  recordings  or 
transcripts  of  his  or  her  interrogation;  and, 

—  a  rule  preventing  peace  officers  and  complainants  from 
recording  hearings,  except  that  peace  officers  are  allowed  to 
record  their  own  testimony. 


Frank  J.  Schober,  Jr 
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In  connection  with  the  analysis  of  the  issues  addressed  in 
this  opinion,  this  office  had  occasion  to  review  a  draft  of  the 
proposed  rules  and  procedures  of  the  Office.   In  several  regards, 
these  rules  do  not  comport  with  the  legal  requirements  elucidated 
in  this  opinion.   Accordingly,  you  should  direct  your  staff  to 
review  the  proposed  rules  and  procedures  and  make  the  changes 
necessary  to  bring  them  into  compliance  with  the  legal 
conclusions  reached  in  this  opinion.   Should  you  need  any 
assistance,  my  staff  is  ready  to  provide  legal  advice. 


Respectfully  submitted, 

GEORGE  AGNOST 
City  Attc 


E.  DELVENTHAL 
Deputy  City  Attorney 
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QUESTION  PRESENTED 

1.  Can  comparable  worth  be  implemented  within  the 
constraints  of  the  current  Charter? 

2.  Does  Section  53248  of  the  Government  Code  requiring 
comparable  worth  considerations,  apply  to  the  City  and  County 
of  San  Francisco? 

CONCLUSION 

1.  No,  Charter  amendments  would  be  necessary  to 
implement  the  comparable  worth  concept. 

2.  No,  Section  53248  of  the  Government  Code  does  not 
apply  to  the  City  and  County  of  San  Francisco  by  its  terms 
because  the  City  does  not  set  the  salaries  of  its  employees 
through  collective  bargaining;  and  further  the  City  has 
plenary  authority  over  the  compensation  paid  its  employees  and 
is  not  subject  to  state  law  on  that  subject. 

ANALYSIS 

This  opinion  does  not  address  the  merits  of  the 
comparable  worth  concept  of  salary  setting  nor  does  it  attempt 
to  discuss  the  current  litigation  which  has  occurred  or  is 
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pending  in  this  area.   Rather  it  discusses  the  ability  to 
implement  a  comparable  worth  pay  plan  under  the  existing 
Charter , 

The  Board  of  Supervisors  is  empowered  to  fix  by 
ordinance  "all  salaries,  wages  and  compensations"  for  all 
officers  and  employees  of  the  City  and  County  of  San  Francisco 
(Section  8.400(a),  Charter). 

The  Charter  prescribes  the  salary  standardization 
procedures  for  police  and  fire  members  (Section  8.405), 
municipal  railway  transit  operators  (Section  8.404)  and  all 
other  "miscellaneous"  employees  (Section  8.401  and  8.407).  \/ 

MISCELLANEOUS  EMPLOYEES 

Section  8.401  of  the  Charter  places  upon  the  Board  the 
duty  to  adopt  a  schedule  of  compensations  "which  shall  include 
all  classifications,  positions  and  places  of  employment"  of 
miscellaneous  employees.   Section  8.401  of  the  Charter 
provides  in  relevant  part: 

"...  Under  the  schedules  of  compensation 
recommended  by  the  civil  service  commission 
and  adopted  by  the  board  of  supervisors  as 
herein  provided,  like  compensation  shall  be 
paid  for  like  service,  based  upon  the 
classification  as  provided  in  section  3.661  of 
the  charter.  .  .  .   The  compensations  fixed  as 
herein  provided  shall  be  in  accord  with  the 
generally  prevailing  rates  of  wages  for  like 
service  and  working  conditions  in  private 
employment  or  in  other  comparable  governmental 
organizations  in  this  state;  .  .  . 


\/   This  opinion  only  discusses  the  salary  fixing 
procedures  for  miscellaneous  employees. 
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"The  proposed  schedules  of  compensation 
or  any  amendments  thereto  shall  be  recommended 
by  the  civil  service  commission  solely  on  the 
basis  of  facts  and  data  obtained  in  a 
comprehensive  investigation  and  survey 
concerning  wages  paid  in  private  employment 
for  like  service  and  working  conditions  or  in 
other  governmental  organizations  in  this 
state. "   (Emphasis  added.) 

Section  8.401  of  the  Charter  prescribes  that  the  Board 
of  Supervisors  shall  fix  compensations  of  city  employees  "in 
accord  with  the  generally  prevailing  rates  of  wages  for  like 
service  and  working  conditions"  in  private  employment  or  other 
comparable  governmental  agencies.   The  Civil  Service 
Commission  must  survey  other  jurisdictions  to  determine  the 
nature  of  the  service  and  working  conditions  in  the  surveyed 
jurisdictions  and  compare  them  with  existing  civil  service 
classifications.   This  requires  an  objective  consideration  of 
job  duties  but  does  not  authorize  the  Civil  Service  Commisson 
to  consider  other  factors  which  may  have  influenced  the 
determination  of  wages  in  the  surveyed  jurisdiction.   Whether 
two  jobs  entail  equal  skill,  equal  effort  or  equal 
responsibility  requires  a  practical  judgment  on  the  basis  of 
all  the  facts  and  circumstances  of  a  particular  case  (EEOC  v. 
Underwriters  Ins.  Co.,  655  F.2d  1243,  1245  (8th  Cir.  1981). 

Under  Section  8.401  of  the  Charter,  the  Board  of 
Supervisors  had  considerable  discretion  in  fixing 
compensations  which  were  "in  accord  with  the  generally 
prevailing  rates"  (see  City  and  County  of  San  Francisco  v. 
Boyd  (1943)  22  Cal.2d  685,  690;  City  and  County  of  San 
Francisco  v.  Casper  (1975)  13  Cal.3d  898,  919-922;  San 
Francisco  Chamber  of  Commerce  v.  City  and  County  of  San 
Francisco  (1969)  275  Cal.App.2d  499,  506).   That  discretion 
was  curtailed  by  the  addition  of  Section  8.407  to  the  Charter 
in  1976. 

Section  8.407  of  the  Charter  provides  a  more  specific 
procedure  for  determining  the  generally  prevailing  wages  under 
the  salary  survey  procedure.   The  amendment  by  its  terms  was 
intended  to  supersede  the  salary  fixing  procedures  of 
Section  8.401  of  the  Charter.   Section  8.407  provides  in 
relevant  part: 
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"Notwithstanding  any  provision  of  section 
8.401  or  any  provision  of  any  other  section  of 
this  charter  to  the  contrary,  generally 
prevailing  rates  of  salaries  and  wages  for 
those  employees  covered  by  section  8.401  of 
the  charter  shall  be  determined  by  the  civil 
service  commission  as  set  forth  below. 

"The  civil  service  commission  shall 
conduct  a  comprehensive  investigation  and 
survey  of  basic  pay  rates  and  wages  and 
salaries  in  other  governmental  jurisdictions 
and  private  employment  for  like  work  and  like 
service,  based  upon  job  classifications  as 
provided  in  section  3.661  of  this  charter  and 
shall  make  its  findings,  based  on  facts  and 
data  collected,  as  to  what  are  the  generally 
prevailing  basic  pay  rates  for  each  benchmark 
class  of  employment  solely  in  the  manner 
hereinafter  provided.   A  benchmark  class  is 
defined  as  a  'key  class'  within  an 
occupational  grouping  selected  as  the  class 
for  which  a  representative  sample  of  data  will 
be  collected. 


"The  commission  shall  collect  basic  pay 
rate  data  for  like  work  and  like  service  from 
Bay  Area  public  jurisdictions  ..." 
(Emphasis  added.) 

Section  8.407  generally  provides  that  the  Civil  Service 
Commission  must  conduct  a  salary  survey  of  basic  pay  rates  and 
wages  in  other  governmental  and  private  employments  for  "like 
work  and  like  service,  based  upon  job  classifications  as 
provided  in  section  3.661"  of  the  Charter.   This  is  generally 
the  same  requirement  contained  in  Section  8.401  of  the  Charter 
except  that  Section  8-407  commands  that  the  survey  include 
"baSiC"  pay  rates  only.   The  Commission's  findings  are 
reported  for  each  "benchmark"  class  which  is  defined  by  the 
Charter  as  a  "key  class"  within  an  occupational  grouping. 
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These  data,  compiled  from  the  designated  Bay  Area  counties, 
are  placed  in  a  formula  and  result  in  a  "generally  prevailing 
rate" .   The  Board  of  Supervisors  is  then  required  to  fix  rates 
of  compensation  for  City  employees  "as  close  as  reasonably 
possible  to  prevailing  rates". 

It  appears  clear  that  the  thrust  of  the  salary  survey 
under  Section  8.407,  as  well  as  under  Section  8.401,  is 
directed  at  the  comparison  of  service  and  work  of  private  and 
government  employment  with  comparable  service  and  work  of  City 
employments  as  set  out  in  the  various  City  classifications. 

Section  8.407  also  added  a  requirement  not  expressed  in 
Section  8.401  in  that  the  Civil  Service  Commission  shall 
determine  generally  prevailing  basic  pay  rates  for  benchmark 
classes  which  is  defined  as  a  "key  class"  in  an  occupational 
grouping . 

The  benchmark  determination  of  salaries  is  common  in 
jurisdictions  with  large  numbers  of  classifications.   In  Los 
Angeles,  this  method  has  been  followed  for  many  years.   This 
principle  was  stated  in  Sanders  v.  City  of  Los  Angeles  (1967) 
252  Cal.App.2d  488  at  page  490: 

"For  20  years  the  uniform  practice  of  the 
city  has  been  to  interview  a  large  number  of 
persons,  companies  and  corporations  to  learn 
whether  they  had  jobs  comparable  to  city  jobs, 
and  if  so,  the  scale  of  salaries  being  paid. 
These  were  referred  to  as  'bench  mark  jobs.' 
By  a  process  of  extrapolation  salaries  in  all 
other  city  jobs  were  brought  into  line  with 
salaries  fixed  for  the  bench  mark  jobs." 

The  Civil  Service  Commission  exercises  discretion  in 
selecting  the  classes  that  constitute  the  benchmark  and  the 
related  classes  within  occupational  groupings.   Also,  the 
Commission  has  discretion  in  making  "internal  adjustments"  to 
classes  within  a  benchmark  in  order  to  achieve  a  generally 
prevailing  rate  of  pay.   For  example,  if  it  is  found  by  the 
civil  service  staff  that  a  class  within  a  benchmark  grouping 
is  "out  of  relationship"  to  a  surveyed  class  or  to  another 
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class  performing  similar  duties  in  city  service,  then  the 
staff  can  and  oftentimes  does  recommend  that  an  internal 
adjustment  be  made  to  a  specific  class  be  given  an  "internal 
adjustment"  or  salary  increase  in  order  to  bring  that  class  in 
relationship  to  the  generally  prevailing  rates  of  compensation 
in  the  surveyed  jurisdictions  or  to  other  similar  city 
classifications . 

In  like  manner,  the  Civil  Service  Commission  has  the 
discretion  to  shift  a  specific  class  to  another  benchmark 
based  on  a  closer  relationship  to  the  occupational  grouping  of 
the  other  class. 

The  authority  of  the  Civil  Service  Commission  to  make 
internal  salary  adjustments  is  predicated  on  the  Charter 
requirement  that  the  Commission  determine  a  generally 
prevailing  rate  of  pay  from  the  surveyed  jurisdictions.   The 
purpose  of  the  internal  salary  adjustments  by  the  Civil 
Service  Commission  is  to  provide  a  generally  prevailing  wage 
for  the  affected  class  in  relation  to  another  class  or  in 
relation  to  the  rate  of  wages  for  comparable  work  in  the 
surveyed  jurisdictions.   A  distinction  must  be  made  between 
internal  salary  adjustments  made  to  affect  generally 
prevailing  rate  of  wages  and  adjustments  made  to  consider 
other  factors  such  as  the  value  of  the  work  or  service  to  the 
City. 

Section  8.407  has  the  purpose  of  determining  a  generally 
prevailing  wage  from  surveyed  jurisdictions  for  like  work  and 
like  service.   The  value  or  worth  of  the  work  or  service  is 
not  a  criterion  that  governs  the  collection  of  information 
from  the  surveyed  jurisdictions  except  in  an  incidental  way  as 
it  is  reflected  in  the  surveyed  rates.   Since  worth  or  value 
of  the  services  to  the  City  is  an  internal  factor  that  has  no 
relationship  to  the  generally  prevailing  wages  found  in  the 
surveyed  jurisdictions,  it  cannot  be  considered  by  the  Civil 
Service  Commission  when  making  internal  salary  adjustments  to 
achieve  a  generally  prevailing  wage. 

The  authority  of  the  Civil  Service  Commission  to  make 
internal  adjustments  is  derived  from  the  Commission's 
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discretion  to  determine  benchmarks  and  internal  relationships 
of  classes  setting  salaries  based  on  "like  work  and  like 
service" .   That  authority  is  necessarily  limited  to  internal 
salary  adjustments  which  have  a  relationship  either  to 
comparing  classes  for  internal  consistency  of  salary 
relationships  or  comparing  those  classes  to  similar  classes  in 
the  surveyed  jurisdictions.   The  discretion  is  thereby  limited 
to  a  determination  of  the  "generally  prevailing  rate". 
Factors  which  do  not  relate  to  like  work  or  like  service  or  in 
comparison  of  factors  not  related  to  a  generally  prevailing 
rate  of  pay  are,  in  my  opinion,  beyond  the  Charter-authorized 
discretion  of  the  Civil  Service  Commission.   Accordingly,  it 
is  my  opinion  that  the  Civil  Service  Commission  cannot 
consider  value  or  worth  of  a  job  in  making  its  salary  survey 
of  other  jurisdictions  or  in  making  internal  salary 
adjustments  to  determ.ine  the  generally  prevailing  rate  of 
wages . 

This  opinion  concludes  that  the  charter  prohibits  direct 
consideration  of  "comparable  worth"  of  tasks  because  San 
Francisco  employees'  wages  are  S9t  on  the  basis  of  the  wages 
of  their  counterparts  in  the  public  and  private  sectors  in  the 
region.   Our  research  indicates  that  many  of  the  public 
employers  in  the  region  are  not  laboring  under  charter 
provisions  so  restrictive  as  San  Francisco's.   Those  public 
employers  and  many  private  employers  are  making  adjustments  in 
their  pay  scales  to  reflect  their  views  of  the  comparable 
worth  of  various  tasks  and  skills.   The  Civil  Service 
Commission  will  pick  up  these  adjustments  in  its  annual  survey 
of  the  wages  among  the  relevant  piblic  and  private  employers. 
Hence,  though  San  Francisco  will  ■.  ot  be  the  first,  it  will 
certainly  not  be  the  last  employer  whose  pay  scales  will 
reflect  growing  recognition  that  factors  other  than  the 
classical  supply/demand,  price  auction  mechanism  governs  the 
process  for  rewarding  individuals  for  their  work. 


EFFECT  OF  STATE  LAW  REQUIRING  COMPARABLE 
WORTH  CONSIDERATION  IN  COLLECTIVE  BARGAINING 

The  California  Legislature  has  enacted  a  state  law 
providing  that  no  local  agency,  dt-fined  as  a  chartered  city  or 
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county,  shall  prohibit  consideration  of  comparability  of  work 
as  one  of  the  factors  which  may  be  used  during  collective 
bargaining.   Section  53248  of  the  Government  Code  provides: 

"No  local  agency  shall  adopt  or  continue 
in  effect  an  ordinance  or  policy  which 
prohibits  consideration  of  comparability  of 
the  value  of  work  as  one  of  the  factors  which 
may  be  used  during  the  collective-bargaining 
process  to  negotiate  salaries.   Existing 
memoranda  of  understanding,  presently  in 
effect,  would  continue  to  control  until  they 
expire.   Thereafter,  there  shall  be 
negotiations  in  accordance  with  this  article." 

Section  53248  is  not  applicable  to  the  City  and  County 
of  San  Francisco  for  three  reasons: 

First,  the  section  on  its  face  applies  only  to  local 
agencies  who  are  involved  in  collective  bargaining.   Since  the 
City  and  County  of  San  Francisco  does  not  fix  salaries  under 
the  collective  bargaining  process.  Section  53248  is  not 
applicable  to  the  City. 

Second,  by  its  terms  Section  53248  of  the  Government 
Code  prohibits  a  local  agency  to,  ".  .  .  adopt  or  continue  in 
effect  an  ordinance  or  policy  which  prohibits  consideration  of 
comparability  of  value  of  work.  ..."   A  charter  provision  is 
not  an  ordinance  or  policy  adopted  or  continued  in  effect  by  a 
local  agency.   Rather  it  is  the  organic  law  whereby  that  local 
agency  is  created.   Had  the  Legislature  intended  to  reach 
charter  provisions  adopted  by  the  electors  in  a  local  agency 
it  could  have  done  so  by  express  terms.   It  has  not  done  so. 
Hence,  it  must  be  concluded  that  the  charter  provisions 
discussed  in  this  opinion  are  not  a  policy  or  ordinance  of  a 
local  agency  within  the  meaning  of  Section  53248  of  the 
Government  Code . 

Third,  the  City  and  County  of  San  Francisco  is  a 
chartered  city  and  county  and,  as  such,  has  plenary  authority 
to  fix  the  compensation  of  its  employees  (Article  XI, 
Section  5(b),  California  Constitution).   The  provisions  of 
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chartered  cities  and  counties  in  matters  of  municipal  affairs 
prevail  over  general  state  law  except  as  to  those  matters 
which  are  of  statewide  concern  (Sonoma  County  Organization  of 
Public  Employees  v.  County  of  Sonoma  (1979)  23  Cal.3d  296, 
315-316).   What  consitutes  a  municipal  affair  or  statewide 
concern  is  ultimately  for  the  courts,  not  the  Legislature,  to 
determine  (Ibid. ;  Bishop  v.  City  of  San  Jose  (1969)  1  Cal.3d 
56,  63).   Therefore,  even  though  the  Legislature  has  stated 
that  Section  53248  of  the  Government  Code  is  applicable  to 
chartered  cities  and  counties,  such  intention  is  not 
controlling. 

It  is  well  settled  that  wage  determination  for  employees 
of  a  chartered  city  and  county  constitutes  a  municipal  affair 
and  not  subject  to  general  state  law.   The  Court  in  the  Sonoma 
County  case  stated  this  general  conclusion  as  follows  at 
page  317: 

"But  even  before  section  5  of  article  XI 
was  amended  in  1970  to  expressly  provide 
'plenary  authority'  to  charter  cities  over 
compensaion  paid  their  employees,  it  was  held 
that  the  salaries  of  local  employees  of  a 
charter  city  constitute  municipal  affairs  and 
are  not  subject  to  general  laws.   (E.g.,  City 
of  Pasadena  v.  Charleville  (1932)  215  Cal. 
384,  389  [10  P. 2d  785]  [overruled  on  other 
grounds  in  Purdy  &  Pitzpatrick  v.  State  of 
California  (1969)  71  Cal. 2d  566,  585-586  (79 
Cal.Rptr.  77,  456  P . 2d  645,  38  A.L.R.3d 
1194)];  Popper  v.  Broderick  (1899)  123  Cal. 
456,  460-462  [52  P.  53];  Trefts  v.  McDouqald 
(1911)  15  Cal.App.  584,  586-588  [115  P.  655]; 
Burke  V.  Board  of  Trustees  etc.  (1906)  4 
Cal.App.  235,  238-239  [87  P.  421];  see  also 
Adams  v.  Wolff  (1948)  84  Cal.App. 2d  435, 
443-444  [190  P . 2d  665].)   It  seems  clear  to 
US,  therefore,  that  both  the  language  of  the 
Constitution  and  prior  authority  support  the 
proposition  advanced  by  petitioners  that  the 
determination  of  the  wages  paid  to  employees 
of  charter  cities  as  well  as  charter  counties 
is  a  matter  of  local  rather  than  statewide 
concern. " 
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In  the  Sonoma  County  case,  the  state  passed  legislation 
prohibiting  distribution  of  state  "bail-out"  funds  to  any 
local  public  agency  granting  cost-of-living  wage  increases 
which  exceeded  the  cost-of-living  increase  provided  state 
employees.   The  California  Supreme  Court  held,  inter  alia, 
that  the  state  law  violated  the  home  rule  right  of  chartered 
cities  and  counties  to  determine  the  wages  of  their  employees 
under  Article  XI,  Sections  4  and  5  of  the  California 
Constitution.   In  another  case,  the  California  Supreme  Court 
held  that  a  state  prevailing  wage  law  was  invalid  as  to  a 
chartered  city  since  the  setting  of  employees  wages  are  purely 
a  municipal  concern  (Bishop  v.  City  of  San  Jose,  supra) . 

The  law  is  clear  that  a  chartered  city  and  county  has 
plenary  authority  over  the  salary  and  wage  determinations  for 
its  employees  and  that  such  determinations  will  prevail  over 
general  state  laws.   Therefore,  the  provisions  of  Section 
53248  of  the  Government  Code  have  no  application  to  the  City 
and  County  of  San  Francisco. 

Very  truly  yours, 

GEORGE  AGNOST 
City  Attorney 


By: 


^^MV^7 


1^  i^ 


THOMAS  A.  TOOMEY,  JR : 
Chief  Deputy  City  Attorney 


iBURK  A.  DELVENTHAL 
Deputy  City  Attorney 
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By: 


By; 


ROSALI 
De"t>vtv  5ity^ Attorney 


C.    /^LL.£^^ 


Attorney 


APPROVED : 

Ale^^j^. 

A 

^rrx^iX, 

eiTY 

Kt 

TORNEY 

MCK:css 
6098D 

Ciiy  u  ^d  County  of  San  Francisco: 


George  Agnost, 
City  Attornsy 
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SAN  FRANCISCO 
PUBLIC  LIBRARV 


SUBJECT:      Rights  of  American  Legion  Posts  and  Other  Veterans 
Groups  in  the  War  Herr.orial  Veterans  Building. 

REQUESTED  BY:  HONORABLE  QUENTIN  L.  KOPP 
Board  of  Supervisors 

PREPARED  BY:   JLT)ITH  L.  TEICHMAJ^I 

Deputy  City  Attorney 

QUESTIONS  PRESENTED 

(1)  Did  voter  approval  of  the  1927  ballot  measure 
authorizing  the  sale  of  bonds  for  constrviction  of  a  "memorial 
hall  for  war  veterans  and  for  educational,  recreational, 
entertainment  and  other  municipal  purposes"  impress  the  proceeds 
of  the  bond  sale  with  any  trust  obligations. 

(2)  Did  voter  approval  of  the  1927  bond  measure  create  any 
statutory  obligations  v/hich  would  give  veterans  the  right  to 
control  allocation  of  space  in  the  War  Memorial  Veterans  Building, 

(3)  Did  the  City  by  creating  the  San  Francisco  War 
Memorial  Board  of  Trustees  and  in  agreeing  -o   accept  assets 
collected  to  implement  the  1921  War  Memorial  Trusc  Agreement 
between  the  Regents  of  the  University  of  California  and  the 
individual  private  trustees  ["Trust  Agreement"]  impress  property 
or  facilities  acquired  or  built  in  whole  or  in  part  with  those 
assets  with  the  obligations  created  by  Trust  Agreement. 

CONCLUSION 

(1)   Mo.   In  authorizing  the  sale  of  the  bonds  the  voters 
imposed  a  statutory  duty  upon  their  public  officials  charged  v/ith 
overseeing  the  expenditure  of  the  funds  and  administration  of  the 
assets  purchased  or  built  therewith  to  use  the  assets  for  the 
purposes  enumerated  in  the  bond  resolution.   Voter  approval  of 
the  bond  issue  did  not  create  a  "trust" . 


;41.'>)  553-3315 
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(2)  No.   The  1927  bond  issue  imposed  a  broadly  worded 
statutory  obligation  upon  the  City  to  use  the  proceeds  of  the 
bond  sale  for  the  construction  of  buildings  which  were  to 
constitute  a  "war  memorial."   It  did  not  grant,  and  has  not  been 
interpreted  as  granting,  veterans  any  right  to  control  allocation 
of  space  in  the  facilities  constructed  with  bond  proceeds. 

(3)  The  City  accepted  the  assets  of  the  privately  created 
war  memorial  trust  subject  to  the  condition  that  they  be  utilized 
with  the  proceeds  of  the  bonds  which  the  voters  authorized  the 
City  to  issue  in  1927  and  that  the  resulting  war  memorial  be 
managed  subject  to  the  terms  of  the  privately  adopted  trust 
agreement.   In  so  doing,  the  City  became  bound  to  use  the  assets 
of  both  the  private  trust  and  the  proceeds  of  the  bond  resolution 
in  compliance  with  the  terms  of  the  1921  War  Memorial  Trust 
Agreement . 

INTRODUCTION 

The  question  of  the  rights  of  veterans  in  the  San  Francisco 
War  Memorial  Veterans  Building  has  been  discussed  a  number  of 
times  through  the  years.   In  the  past,  it  v;as  the  subject  of 
reported  debates  in  the  period  between  the  late  1920 's  and  1930 
in  connection  with  approval  of  the  plans  for  the  War  Memorial  and 
appointment  of  the  initial  members  of  the  Charter-established  War 
Memorial  Board  of  Trustees  ["City  Board"].   A  chronological 
history  of  the  War  Memorial  was  compiled.   The  history,  a 
transcript  of  proceedings  before  the  private  War  Memorial  Board 
of  Trustees  and  the  Board  of  Supervisors,  and  pertinent  letters 
and  documents  were  reproduced  in  a  History  and  a  Supplemental 
History  of  the  San  Francisco  War  Memorial  on  file  with  the  Clerk 
of  the  Board  of  Supervisors,  dated  1930.   These  booklets  will  be 
referred  to  herein  as  the  "History"  and  the  "Supplemental 
History."   On  the  preparation  cf  these  documents,  History, 
pp. 150-161 . 

Because  it  is  useful  in  addressing  the  foregoing  questions, 
we  are  attaching  as  Appendix  A  hereto  a  memorandum  issued  by  this 
office  this  same  date  to  Thomas  Horn,  President,  War  Memorial 
Board  of  Trustees,  "History  of  the  1921  War  Memorial  Trust 
Agreement  and  the  San  Francisco  War  Memorial;  and  History  of 
Space  Allocation  in  the  War  Memorial  Veterans  Building." 

ANALYSIS 

1 .  The  1927  Bond  Measure  Did  Nor  Create  Any  "Trust " 

Obligations  nor  Did  It:  Grant  War  _V e t e ra^n. s  _S t a tu t o ry 
Rights  To  Control  of  the  San  Francisco  War  Memorial. 

(a)    Introduction. 

In  determining  whether  a  trust  was  created  by  virtue  of  the 
1927  bond  resolution,  or  whether  the  bond  resolution  established 
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a  statutory  right  in  veterans  to  control  use  of  the  facilities 
built  with  bond  proceeds,  one  must  look  to  the  legislation 
itself.   The  issue  is  what  did  the  legislative  body,  in  this 
instance,  the  electorate,  intend  when  it  approved  the  bond 
measure.   County  of  Los  Angeles  v.  Frisbie,  (1942)  19  C.2d  634, 
639. 

In  determining  legislative  intent  one  does  not  look  beyond 
the  language  of  the  statute  if  it  is  not  ambiguous.   Justice 
Traynor  in  People  v.  Knowles,  (1950)  35  C.2d  175,  at  182.  put 
this  rule  into  context  when  he  explained  the  process  of  statutory 
construction  as  follows: 

"An  insistence  upon  judicial  regard  for  the 
words  of  a  statute  does  not  imply  that  they  are 
like  words  in  a  dictionary,  to  be  read  with  no 
ranging  of  the  mind.   They  are  no  longer  at  rest 
in  their  alphabetical  bins.   Released,  combined 
in  phrases  that  imperfectly  communicate  the 
thoughts  on  one  man  to  another,  they  challenge 
men  to  give  them  more  than  passive  reading,  to 
consider  well  their  context,  to  ponder  what  may 
be  their  consequences.   Speculation  cuts  brush 
with  the  pertinent  question:   what  purpose  did 
the  Leqisl ature  seek  to  express  as  it  strung 
tho se  words  i nto  a  statute?   The  court  turns 
first  to  the  words  themselves  for  the  answer.   I t 
may  also  properly  rely  on  extrinsic  aids,  the 
history  of  the  statute,  the  legislative  debates, 
committee  reports,  statements  to  the  voters  on 
initiative  and  referendum  measures.   Primarily, 
ho  we  V 3  r ,  the  words, _  i  n  arrang erne nt  that 
superimposes  the  purpose  of  the  Legislature  upon 
the i^r _d ic ti onary  meaning,  s t a nd  in  immobilized 
sentry,  reminders  that  whether  their  arrangement 
was  wis dom  or  folly,  it  was  witt inqly  undertaken 
and  no t  be  to  disregarded.  ' '   [ Emph  a  sis  added . ] 

In  determining  legislative  intent,  courts  give  words  their 
usual  and  ordinary  meaning.   Stone  v.  City  of  Los  Angeles,  (1931) 
114  Cal.App.192,  and  Sands,  Sutherland  Statutory  Construction 
(1973),  Sections  47.28-29. 

b .  Bond  Measure  Did  Not  Create  a  Charitable  Trust . 

It  is  clear  that  in  approving  the  issuance  of  bonds  for 
contruction  of  what  is  nov/  known  as  the  San  Francisco  War 
Memorial,  the  voters  did  not  create  a  charitable  trust.   The 
Board  of  Supervisors'  action  submitting  the  measure  to  the  voters 
provided  that  the  ballot  describe  the  project  as  follows: 
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"MEMORIAL  HALLS.   To  incur  a  bonded 
indebtedness  in  the  sum  of  four  million 
($4,000,000)  dollars  for  the  acquisition, 
construction  and  completion  of  a  permanent 
improvement,  consisting  of  public  buildings  in  or 
adjacent  to  the  Civic  Center  of  the  City  and 
County  of  San  Francisco,  to  be  used  as  memorial 
halls  for  war  veterans  and  for  educational, 
recreational,  entertainment  and  other  municipal 
purposes,  and  the  purchase  of  all  equipment  and 
furnishings  necessary  for  said  buildings." 
Section  5,  Bill  No.  8003,  Ordinance  No.  7516  (New 
Series),  History,  p.  8.   See  also  official  voter 
pamphlet  for  June  14,  1927  election,  p.  8. 


The  Restatement  of  Trusts,  2d,  defines  a  charitable  trust 


thus : 


"A  charitable  trust  is  a  fiduciary 
relationship  with  respect  to  property  arising  as 
a  result  of  a  manifestaion  of  an  intention  to 
create  it,  and  subjecting  the  person  by  whom  the 
property  is  held  to  equitable  duties  to  deal  with 
the  property  for  a  charitable  purpose." 
[Emphasis  added.]   Restatement  (Second)  of 
Trusts,  Section  348  (1959). 

There  is  simply  nothing  in  the  ballot  measure  authorizing  the 
issuance  of  bonds  to  construct  a  war  memorial  which  can  be 
construed  as  manifesting  any  intent  that  a  charitable  trust  be 
created  by  its  approval. 

c.  Bond  Measure  Did  Not  Grant  Veterans  A  Statutory  Right 
to  Control  the  Facilities  Built  with  Bond  Proceed s . 

There  is  no  basis  for  concluding  that  the  ballot  measure 
authorizing  issuance  of  bonds  to  construct  a  war  memorial 
granted  veterans  any  statutory  right  to  control  the  facilities 
constructed  with  the  bond  proceeds . 

In  determining  whether  the  measure  granted  veterans  any 
rights,  the  key  v;ords  in  the  ballot  m.easure  are  "memorial 
halls."   Webster's  Ninth  New  Collegiate  Dictionary  (1983), 
defines  "memorial"  as  "something  that  keeps  remembrance  alive:  as 
a:  MONUMENT  .  .  .  ."   It  does  not  follow  from  the  race  that  the 
buildings  to  be  constructed  with  the  proceeds  of  the  bonds 
authorized  in  1927  were  to  be  a  memorial  or  monument  to  war 
veterans  that  the  voters  intended  that  war  veterans  have  any 
particular  rights  in  the  buildings  or  that  the  buildings  be 
available  for  the  use  of  veterans  organizations. 
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As  was  so  aptly  pointed  out  by  several  speakers  in 
connection  with  the  1930  hearings  on  appointments  to  the  City  War 
Memorial  Board  of  Trustees,  many  of  the  "war  memorials"  around 
the  country  after  World  War  I  were  buildings  or  statues  which 
served  no  useful  purpose  so  far  as  veterans  were  concerned;  they 
were  simply  dedicated  to  the  memory  of  the  veterans  of  the  Great 
War.   For  example,  see  the  Statement  of  Supervisor  Colman  at 
pp. 62-63  of  the  History  in  which  he  testified  as  follows: 

"...  this  whole  project  is  a  War  Memorial. 
All  of  these  buildings,  the  opera  house,  and  the 
court,  and  the  Veterans'  building,  together 
constitute  it.   An  opera  house  is  every  bit  as 
much  a  War  Memorial  as  any  other  part,  and  that 
same  applies  to  the  court.   War  Memorials  assume 
different  shapes  in  different  places  according  to 
the  artistic  or  utilitarian  view  of  the  different 
people  who  build  them.   In  various  cities  and 
various  places  we  find  War  Memorials  in  various 
forms.   I  consider  here  that  we  have  practiced  no 
deceit  on  the  veterans  in  connection  with  this 
opera  house.   San  Francisco  can  spend  money  for 
an  opera  house  and  have  it  just  as  much  a  War 
Memorial  as  if  the  entire  building  were  for  the 
housing  of  veterans'  organizations.   As  a  matter 
of  fact,  in  a  certain  light,  the  opera  house  is 
more  essentially  a  War  Memorial  than  the  home  of 
the  veterans,  insasmuch  as  it  is  to  be  used  by  a 
great  deal  more  people."   History,  p. 62. 

On  its  face,  the  1S27  bond  resolution  created  no  rights  to 
the  use  of  space  in  the  War  Memorial  by  any  group  or 
organization.   As  will  be  discussed  more  fully  below,  the  right 
to  the  use  of  space  in  the  complex  enjoyed  by  the  San  Francisco 
Symphony  Association,  the  San  Francisco  Museum  of  Modern  Art  and 
the  American  Legion  Posts  of  San  Francisco  stem  solely  from  the 
1921  Trust  Agreement. 

2 .  The  Proceeds  of  the  Bonds  Authorized  in  1927  Bee ame 
Subject  to  the  Term.s  of  the  1921  War  Memorial  Trust 
Agreement  When  the  City  Accepted  Them  in  193  0 . 

As  described  fully  in  Appendix  A,  pages  2-6,  the  concept  of 
a  war  memorial  originated  with  some  private  citizens  who  wished 
to  build  a  symphony  hall.   The  idea  v/as  expanded  to  include  a 
museum  and  then,  later,  offices  for  the  Am.erican  Legion  Posts, 
all  to  be  built  in  the  Civic  Center  area.   Over  $1.6  million  in 
private  funds  v/as  raised  to  be  adminiscered  in  compliance  with 
the  terms  of  the  1921  War  Memorial  Trust  Aareemeat. 
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In  1927  the  voters  approved  issuance  of  $4  million  in  bonds 
for  a  "war  memorial."   In  1928  the  voters  amended  the  San 
Francisco  Charter  to  create  a  "Board  of  Trustees  of  the  War 
Memorial,  providing  for  their  appointment,  defining  their  powers 
and  duties."   Ballot  measure,  see  History,  p.  15.   Subsection 
4(b)  of  the  Charter  amendment  clearly  contemplated  that  there 
would  be  a  single  war  memorial  in  San  Francisco  and  that  it  would 
be  subject  to  the  terms  of  the  1921  Trust  Agreement.   That 
subsection  granted  the  Board  of  Trustees  power: 

"To  administer,  execute  and  perform  the  terms 
and  conditions  and  trusts  of  any  gifts,  devise  or 
bequest  which  may  be  accepted  by  the  Board  of 
Supervisors  of  San  Francisco  for  the  benefit  of 
said  War  Memorial,  or  incident  thereto,  and  to 
act  as  trustee  under  any  such  trust  when 
authorized  to  do  so  by  said  Board  of  Supervisors." 

Acting  pursuant  to  their  general  authority  to  accept  gifts 
in  Charter  Section  1.101,  and  the  authority  implied  in  the  1928 
Charter  Amendment  creating  the  War  Memorial  Board  of  Trustees,  in 
November,  1930,  the  Board  of  Supervisors  adopted  a  resolution 
accepting  an  offer  of  the  Regents  and  the  private  War  Memorial 
Board  to  assign  the  assets  of  the  privately  established  trust  to 
the  City  on  condition  that  the  City  agree: 

1.  To  accept  the  assets  subject  to  the  "trusts,  terras 
and  conditions"  set  out  in  the  1921  Trust  Agreement; 

2.  To  set  the  assets  "aside  for  the  use  and  benefit"  of 
the  City  Board  of  Trustees  which  would  be  authorized  co 
perform  the  terms  and  conditions  of  the  1921  Trust 
Agreemenr;  and 

3.  To  use  the  assets  in  conjunction  with  the  proceeds 
from  the  1927  bond  issue  for  the  purpose  of  constructing 
the  war  memorial  referred  to  in  the  1921  Trust  Agreement. 

Clearly,  there  was  nothing  in  the  1927  bond  measure  ro 
prevent  the  Board  of  Supervisors  from  accepting  the  1921  trust 
assets  and  using  them  in  conjunction  with  the  1927  bond  proceeds 
to  build  a  war  memorial  which  would  be  subject  to  the  terms  of 
the  1921  Trust  Agreement.   The  1927  bond  issue  imposed  only  a 
broadly  worded  statutory  obligation  upon  the  City  to  use  the 
proceeds  of  the  bond  sale  for  the  construction  of  a  mem.orial  hall 
for  veterans  and  "for  educational,  recreational,  enter tainm.ent 
and  other  municipal  purposes  .  .  .  ."   History,  p.  8.   In 
agreeing  to  use  the  bond  proceeds  in  conjunction  with  the  private 
trust  assets,  and  in  compliance  v;ith  the  terms  of  that  trust,  the 
Board  of  Supervisors  acted  well  within  the  discretion  reposed  in 
it  by  the  1927  bond  measure. 
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3.     Longstanding  Contemporaneous  Construction. 

a.  Introduction. 

Although  it  is  difficult  to  see  any  ambiguity  in  the 
language  of  the  bond  resolution  which  would  support  a  claim  by 
veterans  organizations  to  control  the  Veterans  Building,  the 
longstanding  contemporaneous  construction  of  the  bond  resolution 
which  is  implicit  in  acceptance  of  the  assets  of  the  private  War 
Memorial  trust  and  in  early  City  Attorney  opinions  on  control  of 
space  in  the  War  Memorial  is  consistent  with  the  conclusion  that 
the  bond  resolution  created  no  rights,  trust  or  statutory,  in 
non-American  Legion  Post  veterans  groups. 

b .  Statement  of  the  General  Rule  and  Reasoning  Behind_It^ 

A  basic  and  pertinent  rule  of  statutory  construction  is 
that: 

"Consistent  administrative  construction  of  a 
statute  over  many  years,  particularly  when  it 
originated  with  those  charged  with  putting  the 
statutory  machinery  into  effect,  is  entitled  to 
great  weight  and  will  not  be  overturned  unless 
clearly  erroneous.   (Federal  Trade  Com,  v.  Mandel 
Brothers  [1959]  359  U.S.  385,  391  '.  .".;  United 
States  V.  Ame r  ican  Trucking  As sn s  ._  [194  0]  310 
U.S.  534,  54?~.  .  .;  United  States  v.  Leslie  Salt 
Co.  [1956]  350  U.S.  383^  396  ".   ".     .-.    Gr^at 
Northern  Ry.  Co.  v.  United  States  [1942]  315  U.S. 
262,  21 5-21 e    .  .  .;  Norwegian  Nitrogen  C.  v. 
United  States,  [1922]"  288  U.S.  29  4,'"3i5  .'.  .; 
Mazer  v.  Stein  [1954]  347  U.S.  201,  213  .  .  .; 
see  i  Davis,  Administrative  Law  Treatise,  Section 
5.06,  p. 324.)"   ( DiGiorgio  Fruit  Co rp .  v.  Deot . 
of  Employment  (1961)  56'Cal.2d  54,  61-62  [13 
Cal.Rptr.  663,  362  P . 2d  487].)   City  of  Los 
Angeles  v.  Public  Utilities  Com.  (19  7  5)  15  C . 3d 
680,  at  696  [PUC's  long  standing  practice  of 
including  adjustment  clauses  in  power  company 
tariffs  was  held  consistent  with  the  PUC  having 
the  authority  to  permit  annual  adjustment  of 
telephone  rates  in  the  case  before  the  Court.] 

The  contemporaneous  construction  of  statutory  provisions 
is  given  particular  weight  v;hen  it  originates  with  those  who 
prepared  the  legislation  or  who  v;ere  charged  v/ich  putting  it  into 
effect  if  the  construction  has  been  adhered  to  for  a  number  of 
years.   DiGiorgio  Fruit  Corp.  v.  Dept .  of  Employment,  supra,  56 
Cal.2d  at  61-62,  City  of  Los  .^.ngeles  v.  Public  Utilities  Com.  ,  15 
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C.3d  at  696,  County  of  Los  Angeles  v.  Frisbie  (1942)  19  C . 2d  at 
643-4  and  Meyer  v.  Board  of  Trustees,  (1961)  195  C.A.2d  420, 
431-2.   The  reasoning  behind  the  rule  is  summarized  in  Nelson  v. 
Dean  (1946)  27  C.2d  873,  in  which  the  California  Supreme  Court 
upheld  the  validity  of  a  State  Civil  Service  Rule  pertaining  to 
sick  leave  holding  that: 

"  .  .    'The  construction  of  a  statute  by  the 
officials  charged  with  its  administration  must  be 
given  great  weight,  for  their  "substantially 
contemporaneous  expressions  of  opinion  are  highly 
relevent  and  material  evidence  of  the  probable 
general  understanding  of  the  times  and  of  the 
opinions  of  men  who  probably  were  active  in  the 
drafting  of  the  statute."   [Citations.]' 
(Whitcomb  Hotel,  Inc.  v.  Cal .  Emp.  Com.  ( 1944) , 
supra,  24  Cal. 2d  753,  756-757.)"   [Emphasis 
added . ] 

c .   Construction  by  Legislative  Body. 

In  the  1930  debates  on  the  appointments  to  the  initial  City 
War  Memorial  Board  of  Trustees,  veterans  groups  which  were  not 
American  Legion  Posts  argued  that  the  1927  War  Memorial  bond 
resolution  created  rights  in  their  favor.   See  Appendix  A,  pp. 
8-9.   Nevertheless,  just  a  few  months  after  confirming  the 
initial  War  Memorial  Board,  and  three  and  a  half  years  after  the 
Board  of  Supervisors  put  the  bond  measure  on  the  ballot,  the 
Board  voted  to  accept  the  assets  of  the  private  War  Memorial 
Trust.   In  so  doing,  the  Board  of  Supervisors  committed  the  City 
to  operate  the  War  Memorial  complex  in  compliance  with  the  1921 
Trust  Agreement  which  created  rights  in  favor  of  the  American 
Legion  Pests  of  San  Francisco,  not  in  veterans  groups  generally. 
See  Appendix  A,  pp.  10-11.   Both  actions  were  approved 
unanimously  with  seven  of  the  same  members  of  the  18  member  board 
present  on  both  occasions.   History,  pp.  7-13,  and  Board  of 
Supervisors,  Novem.ber  10,  1930,  Journal  of  Proceedings,  p.  2513. 

Implicit  in  the  Board's  action  is  the  members  opinion  that 
the  bond  resolution  did  not  create  any  rights  to  space  in  the  War 
Memorial  in  veterans  groups  which  were  inconsistent  with  those  of 
the  American  Legion  Posrs  in  the  1921  Trust  Agreement.   The 
Board's  action  thus  constitutes  a  contem.poraneous  cons  truce  ion  by 
the  body  which  put  the  bond  measure  on  the  ballot  and  is 
certainly  material  evidence  "of  the  probable  general 
understanding  of  the  time.  "   See  Gaza  v.  Jordon  (1944)  23  C.2d 
797,  at  803-4,  in  which  the  court  looked  to  related  measures 
adopted  by  the  same  legislature  which  submitted  to  the  voters  a 
constitutional  provision  governing  the  initiative  process. 
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Perhaps  even  more  significant,  the  Charter  amendment 
creating  a  City  "Board  of  Trustees"  to  administer  the  war 
memorial  was  adopted  by  the  voters  themselves  in  1928,  18  months 
after  the  bond  measure  was  approved.   As  legislation  adopted 
contemporaneously  with  the  bond  resolution,  the  Charter  amendment 
expands  on  the  intent  of  the  electorate  in  approving  the  bond 
measure.   The  Charter  amendment  confirmed  the  relationship  in  the 
minds  of  the  voters  between  the  bond  proceeds  and  the  private  war 
memorial  trust  when  it  authorized  the  members  of  the  Board  of 
Trustees  to  "perform  the  terms  and  conditions  and  trusts  of  any 
gift  .  .  .  which  may  be  accepted  by  the  Board  of  Supervisors  for 
the  benefit  of  said  War  Memorial  .  .  .  ."   Subsection  4(b), 
Article  XIV-D  added  to  the  1927  Charter,  History,  p.  16. 

Also  pertinent  to  claims  that  the  1927  bond  measure  gave 
war  veterans  a  right  to  control  the  facilities  constructed  with 
the  bonds,  the  1928  Charter  Amendment  creating  the  War  Memorial 
Board  of  Trustees  requires  that  the  Mayor  in  making  appointments 
"give  due  consideration  to  veterans  of  all  wars  engaged  in  by  the 
United  States,  and  to  such  other  classes  of  persons  who  may  have 
a  special  interest  in  the  purpose  for  which  said  War  Memorial  is 
to  be  constructed  and  maintained."   History,  p. 15.   It  does  not 
require  that  any  of  the  persons  appointed  Trustees  be  veterans. 

In  requiring  the  Mayor  to  give  due  consideration  to 
appointing  persons  with  "a  special  interest"  in  the  purpose  of 
the  War  Memorial  who  are  not  veterans,  the  Charter  provision 
confirmed  voter  intent  that  veterans  not  be  given  control  of  the 
facilities.   That  this  legislation  was  interpreted  at  the  time  as 
confirming  that  veterans  would  not  have  control  of  the  facilities 
is  affirmed  by  the  fact  that  the  measure  was  opposed  in  a  leaflet 
given  wide  circulation  by  a  number  of  veterans  groups  on  the 
grounds  that  if  it  were  adopted: 

"...  the  entire  War  Memorial  project,  as  well 
as  the  control  and  adminisrration  thereof,  may  be 
in  the  hands  of  a  group  interested  primarily  in 
an  opera  house  and  art  museum,  without  regard  to 
the  wishes,  desires,  or  needs  of  the  War 
Veterans."   History,  p. 154. 

d.  Construction  by  the  City's  Legal  Officer. 

The  contemporaneous  construccion  given  legislation  by  the 
attorney  responsible  for  advising  rhe  parties  who  administer  it 
is  entitled  to  great  weight.   Wallace  v.  Department  of  Motor 
Vehicles,  (1970)  12  C.A.3d  356,  362-3.   This  rule  of  construction 
has  particular  applicability  to  the  City  Attorney  who  prepared 
the  legislation  and  who  is  required  to  "give  his  opinion  in 
v/riting  to  any  officer,  board  or  commission  of  the  city  and 
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county  when  requested"  and  who  must  "prepare,  or  approve  as  to 
form,  all  ordinances  before  they  are  enacted  by  the" 
supervisors."   History,  p. 7  and  Charter  Section  3.401. 

The  City  Attorney  has  consistently  opined  that  the 
allocation  of  space  in  the  War  Memorial  is  controlled  by  the  City 
War  Memorial  Board  subject  to  the  terms  of  the  1921  Trust 
Agreement,  and  that  only  the  American  Legion  Post  can  speak  for 
veterans  organizations  regarding  space  in  the  Veterans  Building. 
City  Attorney  Opinion  #621,  November  14,  1932,  and  City  Attorney 
opinion  No.  651,  January  12,  1933.   See  the  discussion  on  space 
allocation  in  Appendix  A,  pp.  12-13.   These  City  Attorney 
opinions  were  rendered  over  50  years  ago  and  have  never  been 
challenged.   See  Smith  v.  Municipal  Court,  (1959)  167  C.A.2d  534, 
in  which  the  court  of  appeals  considered  it  significant  of  the 
fact  that  18  years  had  passed  since  the  State  Attorney  General 
had  construed  the  provisions  in  the  State  Vehicle  Code  which  were 
in  issue. 

4 .    AcgvLJescence  of  Interested  Persons. 

Although  the  history  of  the  appointments  to  the  City  War 
Memorial  Board  establishes  that  there  were  veterans  groups  other 
than  the  American  Legion  Posts  which  claimed  rights  in  the  War 
Memorial  Veterans  Building  in  1930,  it  is  equally  clear  that  for 
over  50  years  all  veterans  groups  have  accepted  the  Wai.  Memorial 
Board's  control  over  allocation  of  the  space.   Indeed,  beginning 
in  1967  the  American  Legion  acknov/ledged  that  its  right  to  space 
relating  to  the  Museum's  rights  was  dependent  on  its  needs  for 
the  space  relative  to  the  Museums'  need  for  the  space  and, 
through  the  City  War  Memorial  Board,  has  periodically  released 
space  to  the  Museum  and  for  other  uses.   This  practice  has  gone 
unchallenged  by  other  veterans  groups  for  some  ..1   years.   See 
Appendix  A,  pp.  14  and  following. 

In  Cal.  M.  Express  v.  St.  Bd.  of  Equalization,  (1955)  241 
C.A.2d  237,  at  240,  the  court  noted: 

"Failure  of  any  interested  party  to  challenge 
the  board's  construction  over  many  years  is  a 
factor  entitled  to  much  weight.   'Not  lightly 
vacated  is  the  verdict  of  quiescent  years. ' 
(Cardozo,  J.,  in  Color  v.  Corn  Exhcanqe  Bank,  250 
N.Y.  136."   [Emphasis  added.]   Court  upheld  State 
Board  of  Equalizacion  s  interpretation  of 
constitutional  provision]. 

See  also  Prichard  v.  Southern  Pacific  Co.  (1935)  9  C.A.2d  704,  at 
706,  in  which  the  court  upheld  the  long-standing  practice  of 
issuing  blank  subpoenas  to  attorneys,  and  P eg p 1  e_ y .  Town  o f 
Antioch  (1911)  17  C. A.  751,  at  757,  in  which  the  court  held  that 
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it  was  justified  in  resolving  any  ambiguity  in  legislation  in 
favor  of  a  construction  by  town  officials  which  had  been 
acquiesed  in  for  38  years  "by  the  town,  its  officers  and  all 
other  persons  who  could  possibly  have  an  interest  in  the  matter 
now  in  dispute  .  .  .  . " . 

5 .     Impact  on  Persons  Who  Have  Acted  In  Reliance  on 
Interpretation. 

There  have  been  innumerable  changes  made  over  the  years  in 
reliance  on  the  contemporaneous  construction  given  the  bond 
resolution  and  the  Charter  Amendment  establishing  the  City  War 
Memorial  Board.   They  include  the  transfer  to  the  City  of  the 
privately  subscribed  assets  by  the  private  War  Memorial  Board  and 
acceptance  of  those  assets  subject  to  the  1921  Trust  Agreement  by 
the  Board  of  Supervisors.   These  acts  have  resulted  in  a 
comingling  of  assets  which  could  never  be  undone.   Later  changes 
include  the  substantial  grant  from  the  Herbst  Foundation  for 
renovation  of  the  Herbst  Theatre,  and  the  renovation  of  the 
Theatre,  and  the  undoubtedly  substantial  expense  to  which  the  San 
Francisco  Museum  of  Modern  Art  has  gone  through  the  years  to 
convert  or  renovate  to  museum  use  space  relinquished  by  the 
American  Legion  War  Memorial  Corrimission. 

The  ripple  effect  of  the  decisions  made  over  the  years  in 
reliance  on  the  early  legislative  constructions  cannot  be  fully 
identified  or  evaluated,  but  surely  includes  such  things  as  gifts 
made  to  the  Museum  in  reliance  on  its  increased  space  and  the 
expansion  of  performing  arts  organizations  in  reliance  on  the 
availability  of  Herbst  Theatre  for  presentations. 

In  Richfield  Oil  Corp.  v.  Crawford,  (1952)  39  C.2d  729,  the 
California  Supreme  Court  interpreted  and  applied  provisions  of 
the  Public  Resources  Code  regulating  the  spacing  of  oil  and  gas 
wells.   In  so  doing,  the  Court  gave  great  weight  to  the  fact  that 
for  the  19  years  it  had  been  in  effect  the  legislation  had  been 
administered  in  a  particular  manner.   39  C.2d  at  736.   Although 
the  court  acknowledged  that  the  failure  to  enforce  a  statute 
would  not  estop  later  enforcement  efforts,  citing  Caminetti  v. 
State  Mut.  Life  Ins.  Co.,  (1942)  52  C.A.2d  321,  326,  the  Court 
considered  it  pertinent  that  the  oil  industry  had  "undoubtedly 
relied  upon  [the  consistent  adminstrative]  policy  and  expended 
substantial  sums  of  money  in  the  belief  that  the  supervisor's 
interpretation  ...  is  correct."   The  court  referenced  for 
comparison  People  v.  Ferguson  (1933)  134  C.A.  41,  51-54,  in  which 
the  court  held  that  in  a  prosecution  for  selling  securities 
without  a  permit  the  trial  court  errored  in  ruling  that  testimony 
regarding  advice  by  the  corporation  comm.issioner  that  a  permit 
was  not  required  was  immaterial  and  irrelevant.   39  C.2d  at  736. 
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6 .    Other  Techniques  for  Determining  Legislative  Intent. 

a.   Introduction. 

Other  techniques  for  determining  legislative  intent  confirm 
that  there  is  no  basis  for  concluding  that  veterans 
organizations,  distinct  from  the  American  Legion  Posts,  have  any 
rights  in  the  facilities  funded  as  a  result  of  the  1921  War 
Memorial  bond  measure.   These  techniques  include  reviewing  the 
historical  background,  purpose  and  objective  of  the  legislation, 
including  ballot  arguments,  and  legislation  in  pari  materia. 

b.   Historical  Background  and  Purpose. 

If  there  is  an  ambiguity  in  legislation,  its  language  must 
be  read  in  light  of  its  historical  background  and  purpose.   For 
example,  in  San  Francisco  v.  San  Mateo,  (1941)  17  C.2d  814, 
818-819,  the  court  looked  to  the  "object  and  purpose  sought  to  be 
accomplished"  by  an  amendment  to  the  provision  in  the  Stare 
Constitution  providing  for  taxation  of  some  properties  owned  by  a 
city  and  county.   On  the  use  of  extrinsic  aids,  see  Shafer  v. 
Registered  Pharmacists  Union,  (1940)  16  C.2d  379,  383,  in  which 
the  court  held  that: 

"...  in  enforcing  the  command  of  a  statute, 
both  the  policy  expressed  in  its  terms  and  the 
object  implicit  in  its  history  and  background 
should  be  recognized."   [Citations  omitted.] 

The  object  and  purpose  of  the  War  Memorial  was  to  serve  as 
a  monument  to  those  who  contributed  to  the  effort  to  win  World 
War  I.   See  the  recitals  in  the  1921  Trust  Agreement  and  the  1927 
bond  resolution,  above.   The  original  effort  was  to  raise  funds 
for  an  opera  house  and  an  art  museum,  and  substantial  private 
funds  v/ere  raised  for  this  goal.   Dedicating  the  project  as  a 
mem.orial  to  the  veterans  of  the  just-ended  World  War  and 
including  offices  and  meeting  rooms  for  the  newly-f orm.ed  American 
Legion  Posts  was  a  natural  outgrowth  of  the  times. 

As  noted  above,  the  History  indicates  that  the  plan  to 
include  space  for  the  museum  as  v/ell  as  the  veterans  and  the  open 
house  v;as  "stressed  in  all  the  newspapers  during  the  bond 
campaign."   History,  p.  7.   See  also  the  reference  to  privately 
donated  funds  and  the  inclusion  of  "art  gallery  and  m.useum 
features"  in  the  plans  of  the  War  Memorial  in  the  ballot  argument 
which  accompanied  the  measure,  the  text  of  which  is  set  out  in 
full  above.   Because  the  Museum  and  the  American  Legion  Posts 
share  a  building,  the  plan  in  the  1921  Trust  Agree.ment  to  provide 
space  for  the  Museum  would  be  "practically  defeated"  if  the  bond 
resolution  were  interpreted  as  giving  all  veterans  organizations 
rights  in  the  Veterans  Building.   This  is  not  a  result  favored  by 
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the  Courts.   In  Grannis  v.  Superior  Court,  (1905)  146  Cal .  245, 
the  question  was  whether  a  final  divorce  decree  entered  without 
there  having  been  an  interlocutory  decree  was  valid.   In 
concluding  that  the  final  decree  was  void,  the  court  gave  great 
weight  to  the  fact  that  the  purpose  of  the  divorce  legislation 
would  be  "practically  defeated"  if  the  law  were  construed  to 
permit  the  granting  of  a  final  decree  without  a  prior 
interlocutory  decree.   146  Cal.  at  251. 

c .  Ballot  Arguments . 

Ballot  arguments  may  be  considered  in  construing  doubtful 
language.   People  v.  Knowles,  quoted  above.   They  do  not, 
however,  control  if  the  intent  as  revealed  in  the  law  itself 
differs.   California  Inst,  of  Technology  v.  Johnson,  (1942)  55 
C.A.2d,  856,  859  [constitutional  exe.mption  from  property  tax  not 
extended  to  state  excise  tax  on  basis  of  official  ballot 
argument] . 

The  ballot  argument  in  connection  with  the  1927  bond 
measure  explicitly  acknowledged  the  private  funds  which  had  been 
collected  for  construction  of  the  War  Memorial,  and  emphasized 
the  purpose  of  the  project  as  being  "to  commemorate  our  heroes  of 
the  World  War."   Although  it  stated  that  one  of  the  buildings 
would  house  "all  of  the  veterans  organizations  in  San  Francisco", 
in  the  context  of  the  recently  ended  World  War  and  other  language 
in  the  argument,  it  v;as  clear  that  the  word  "veterans"  was  being 
used  to  refer  to  veterans  of  the  World  War  and  not  war  veterans 
generally.   For  example,  the  argument  referred  to  the  project  as 
a  memorial  to  the  heroes  of  the  World  War  and  stated  that  the  War 
Memorial  fund  was  created  "to  give  these  splended  organizations  a 
permanent  headquarters  in  the  name  of  the  public  which  honors 
their  deeds."   History,  p. 12. 

The  ballot:  argument  also  described  the  "utilitarian"  value 
of  the  project  as  including  a  "long-needed  Symphony  Hall  and 
Opera  Auditorium"  and  concluded  its  description  with  "[a]rt 
gallery  and  museum  features  also  are  included  in  the  plans." 

In  short,  the  ballot  argument  presented  in  connection  with 
the  1927  bond  resolution  does  not  contradict;  the  explicit 
language  of  the  measure  approving  the  bonds  for  the  War  Me.morial, 
nor  does  it  contradict  the  rerms  of  the  1927  Trust  Agreement;  the 
project  as  a  whole  v/as  to  be  a  memorial  for  veterans  of  World  War 
and  it  included  facilities  for  office  and  meeting  room  space  for 
the  veterans  of  World  War  I  who  were  m.embers  of  the  recently 
formed  American  Legion. 
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d .   Legislation  in  Pari  Materia . 

Another  rule  of  statutory  construction  provides  for 
consideration  of  other  legislation  dealing  with  the  same 
subject,  in  this  instance,  the  War  Memorial  buildings  and 
control  of  their  uses.   In  Stafford  v.  Realty  Bond  Service  Corp 
(1952)  39  C.2d  797,  the  question  was  the  rights  to  property  as 
between  two  persons  who  had  purchased  interests  in  it.   The 
court  held: 

"...  every  statute  should  be  construed  with 
reference  to  the  whole  system  of  lav/  of  which  it 
is  a  part  so  that  all  may  be  harmonized  and  have 
effect.   [Citations  omitted.] 

A  related  rule  of  construction  is  that  legislation  relating 
to  the  same  subject  should  be  "construed  together  if  they 
harmonize  and  achieve  a  uniform  and  consistent  legislative 
purpose."   Isobe  v.  Unemployment  Ins.  Appeals  Bd. ,  (1974)  12  C.3d 
584,  590-591  [application  of  time  limitation  in  unemployment 
insurance  code] ,  citing  Shafer  v.  Registered  Pharmacists  Union, 
above,  in  which  the  court  considered  various  labor  code  sections 
along  with  the  background  of  the  labor  movement  in  the  United 
States,  the  fact  that  the  California  legislation  was  the  result 
of  labor's  efforts,  and  the  impact  on  labor's  power  to  bargain 
effectively  with  management  to  arrive  at  its  conclusion  that 
specific  labor  cede  provisions  did  not  prevent  picketing  by 
v/orkers  seeking  a  closed  shop  contract. 

As  discussed  more  fully  above,  in  1928,  18  months  after 
approving  the  war  memorial  bond  resolution,  the  voters  approved 
the  Charter  amendaient  creating  a  City  Board  of  Trustees  to 
administer  the  war  memorial.   As  legislation  dealing  with  the 
same  subject,  the  bond  measure  and  the  Charter  amendm.ent  must  be 
construed,  as  they  has  been  through  the  years,  to  achieve  a 
uniform  legislative  purpose,  that  is  to  utilize  the  bond  funds  to 
carry  out  the  terms  of  the  1921  Trust  Agreement  for  a  war 
memorial . 

The  only  way  the  bond  resolution,  the  Charter  Amendment 
creating  the  War  Memorial  Board  and  the  Board  of  Supervisor's 
action  in  accepting  transfer  of  the  private  assets  for  the  War 
Memorial  can  be  harmonized  is  by  concluding  thar  zhe  bond 
resolution  created  no  rights  for  veterans;  that  the  only  rights 
v/hich  exist  are  those  set  fomh  in  the  1921  Trust  Agreemenc. 

CONCLUSION 

The  1927  resolution  approving  bonds  to  finance  construction 
of  the  War  Memorial  complex  did  not  create  a  trust  obligation  in 
favor  of  veterans  nor  did  it  grant  the  veterans  of  San  Francisco 
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any  statutory  rights  to  space  in  the  War  Memorial  complex.   Any 
rights  which  veterans  have  to  space  or  the  use  of  space  in  the 
complex  are  set  out  in  the  1921  Trust  Agreement  pursuant  to  which 
the  War  Memorial  has  been  administered  for  some  50  years.   Since 
veterans  have  no  right  to  control  the  space  in  the  War  Memorial 
complex,  it  follows  that  they  do  not  have  the  right  to  operate 
the  War  Memorial  Veterans  Building. 

Respectfully  submitted, 

GEORGE  AGNOST,  City  Attorney 


JUDITH  L.  TEICHMAN 
Deputy  city  Attorney 


APPROVED ; 
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GEORGE  AGNOST 
City  Attorney 
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Cify  and  County  of  Son  Francisco: 


fi  2^if^  Vi  George  Agnost, 

'  ^\jBrt_l  City  Attorney 
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MEMORANDUM 


March    4,    1985 


TO:       THO>U\S  HORN,  President 

War  Memorial  Board  of  Trustees 

FROM:     GEORGE  AGNOST,  City  Attorney 

JUDITH  L.  TEICHMAN,  Deputy  City  Attorney 

SUBJECT:  History  of  the  1921  War  Memorial  Trust  Agreement  and  the 
San  Francisco  War  Memorial;  and  History  of  Space 
Allocation  in  the  War  Memorial  Veterans  Building. 


1.   Introduction, 


In  the  past  few  months  a  number  of  questions  have  been 
raised  concerning  the  rights  of  various  veterans  organizations 
and  the  San  Francisco  Museum  of  Modern  Art  to  use  and  control  of 
space  in  the  War  Memorial  Veterans  Building.   In  this  connection, 
the  California  Attorney  General,  who  is  responsible  for 
overseeing  charitable  trusts,  has  asked  for  the  position  of  the 
War  Memorial  Board  of  Trustees  regarding  the  terms  of  the  trust 
pertaining  to  the  Veterans  Building.   You  have  asked  for  our 
assistance  in  responding  to  the  Attorney  General. 

The  purpose  of  this  Memorandum  is  to  facilitate  the  Board's 
response  to  the  California  Attorney  General's  inquiry  and  to 
collect  in  one  document  a  brief  history  of  the  War  Memorial  and 
the  allocation  of  space  within  it  to  date. 

The  question  of  the  rights  of  veterans  in  the  San  Francisco 
War  Memorial  Veterans  Building  has  been  discussed  a  number  of 
times  through  the  years.   Most  notably,  it  was  the  subject  of 
heated  and  reported  debates  between  November,  1928  and  March, 
1930  in  connection  with  approval  of  the  plans  for  the  War 
Memorial  and  appointment  of  the  initial  members  of  the 
Charter-established  War  Memorial  Board  of  Trustees  ["City 
Board"].   A  chronological  history  of  the  War  Memorial  was 
compiled  at  that  time  by  the  Mayor  with  the  assistance  of  the 
City  Attorney.   That  history,  a  transcript  of  proceedings  before 
the  private  War  Memorial  Board  of  Trustees  and  the  Board  of 
Supervisors  and  pertinent  letters  and  documents  were  reproduced 
in  a  History  and  a  Supplemental  History  of  the  San  Francisco  War 
Memorial  on  file  with  the  Clerk  of  the  Board  of  Supervisors, 
dated  1930.   These  booklets  will  be  referred  to  herein  as  the 
"History"  and  the  "Supplemental  History."   On  the  preparation  of 
these  documents.  History,  pp. 160-161. 


415)  553-33151, 
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2.   History  of  the  1921  Trust  Agreement  and  Funding  for 
Construction  of  the  War  Memorial. 

a.  Conception  of  War  Memorial  and  Private  Fundraising. 

The  San  Francisco  War  Memorial  was  conceived  in  1918  by  a 
group  of  citizens  who  wished  to  build  a  symphony  hall.   That  plan 
was  expanded  to  include  an  opera  house  and  art  museum  which  was 
to  be  built  on  the  site  presently  occupied  by  Davies  Syir.phony 
Hall.   After  $1,630,000  was  raised  for  this  purpose,  and  in  the 
tide  of  patriotism  following  the  "Great  War",  members  of  the 
newly-formed  Am.erican  Legion  suggested  that  the  project  be  San 
Francisco's  "war  memorial."   With  the  inclusion  of  the  American 
Legion,  a  six  month  city-wide  drive  for  funds  was  launched  in 
mid-1920,  with  the  result  that  the  am.ount  pledged  rose  to 
$2,012,000.   History,  pp. 3-5.-^ 

b .  1921  War  Memorial  Trust  Agreement;  Purpose  of 
Memorial . 

On  August  19,  1921,  a  trust  agreen-.ent  for  the  construction 
and  maintenance  of  a  war  memorial  was  entered  into  between  the 
Regents  of  the  University  of  California  and  a  number  of  private 
individuals  who  constituted  a  private  War  Me.morial  Board.   The 
purpose  of  the  trust  was 

"  •  •  •   to  honor  the  memory  of  the  soldiers, 
sailors,  marines  and  war  workers  —  men  and 
women  —  who  brought  imperishable  glory  to 
Ca 1  if ornia  by  their  splendid  contributions  to 
the  winning  of  the  World  War  .  .  .  ."   [Emphasis 
added.]   See  the  first  "Whereas"  paragraph  of 
the  August  19,  1921  Trust  Agreem.ent ,  both  the 
original  and  amendm.ents  to  which  are  reproduced 
in  the  Supplemenral  History,  pp. 57-72. 

The  War  Memcriai  was  to  consist 

".  .  .  of  a  Memorial  Court  enclosed  or  partially 
enclosed  by  a  building,  or  group  of  buildings, 
viz :  a  theatre  or  auditorium  building,  a 
building  to  be  used  by  the  San  Francisco  .-.rt 
Association,  also  called  the  San  Francisco 
Institute  of  .-.rt  (and  sometimes  known  as  The 
Mark  Hopkins  Institute  of  Art)  and  a  building  to 


-  Much  of  the  history  set  forth  on  pages  1-16  of  the  History 
also  appears  in  the  Statement  of  John  S.  Drum,  Chairman  of  the 
private  War  Me.morial  Board  of  Trustees,  delivered  at  a  public 
meeting  of  the  Trustees  on  December  6,  1928  ["Drum  Statement"], 
which  is  printed  as  E;:hibit  1  on  pages  17-30  of  the  History. 
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be  used  by  the  San  Francisco  Posts  of  the  American 
Legion,  an  organization  composed  of  veterans  of  the 
late  World  War,  all  for  the  purpose  of  commemorating 
in  perpetuity  the  victory  achieved  by  the  United 
States  of  America  .  .  .  ."   [Emphasis  added.] 

c .  1921  War  Memorial  Trust  Agreement; 
Composition  of  Private  Board  of  Trustees . 

The  original  committee  of  private  War  Memorial  Trustees 
included  two  representatives  each  of  the  San  Francisco  Symphony 
Association,  the  San  Francisco  Art  Association  (which  was  the 
predecessor  of  the  San  Francisco  Museum  of  Modern  Art),  and  the 
American  Legion  Posts.   Paragraph  (1)  of  the  Trust  Agreement 
provided  that  successors  to  the  original  Trustees  be  appointed 
"from  the  particular  organization  from  which  the  vacancy  occurs  . 
.  .  ."   Supplemental  History,  p. 59. 

d .  1921  War  Memorial  Trust  Agreement; 
Use  of  Space  by  Veterans  or  Regents . 

The  use  of  space  in  the  Veterans  Building  by  the  American 
Legion  Posts  and  other  veterans  groups  is  spelled  out  in  the  1921 
Trust  Agreement.   Under  "C.   Requirements  of  and  Trust  in  Favor 
of  San  Francisco  Posts  of  the  American  Legion",  the  Trust 
Agreement  provides: 

"(1)  The  building  to  be  occupied  by  the  San 
Francisco  Posts  of  the  American  Legion  shall  be 
occupied  and  used  by  the  various  organized  and 
authorized  San  Francisco  Posts  of  the  Am.erican 
Legion  without  rent  charge.   The  San  Francisco 
Posts  of  the  American  Legion,  or  a  maiori^y  of 
t hem ,  shall  under _ s uch  rules  and  ccnd i_t: i or  3_ a_s 
they  may  jp^r e sc ri be_,__pr ovide  headquart e r s__ f or 
Veterans  of  the  Mexican  War,  Grand  Army  of  zhe 
Republic,  Spanish-American  War  Veterans,  and 
such  other  patriotic  organizations  as  said  San 
Francisco  Posts  of  the  American  Legion  may  from 
time  to  time  desire  to  install.   Should  the  San 
Francisco  Posts  of  the  iijn.erican  Legion  be 
consolidated  with  or  merged  into  seme  other 
narional  organization,  then  the  organizations 
duly  authorized  by  such  other  national 
organizaiton  shall  have  the  same  righns  of 
occupancy  as  the  San  Francisco  Posts  of  the 
American  Legion,  and  the  rights  and  obligations 
of  the  successor  organization  shall  be  the  same 
as  the  rights  and  obligations  of  the  San 
Francisco  Posts  of  the  .American  Legion,  as  set 
forth  herein. 
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"(2)   The  said  building  to  be  occupied  by  the 
San  Francisco  Posts  of  the  American  Legion  shall 
be  used  by  them  as  club  and  meeting-rooms  and 
for  executive  offices  and  auditorium  purposes. 

" ( 3 )   Should  said  San  Francisco  Posts  of  the 
American  Legion  or  their  successor  by 
consolidation  or  merger  cease  to  exist,  then 
said  building  may  be  used  by  said  Regents  for 
any  purpose  the  Regents  may  determine . " 
[Emphasis  added.]   Supplemental  History, 
pp. 64-65 . 

Under  the  heading,  "General  Provisions",  the  1921  Trust 
Agreement  also  provides: 

" ( 3 )   In  case  the  San  Francisco  Posts  of  the 
American  Legion  should  cease  to  exist  and  there 
be  no  similar  patriotic  organization  of  like 
membership  in  existence  at  that  time,  the 
building  to  be  erected  for  use  by  the  San 
Francisco  Posts  of  the  American  Legion  shall 
hereafter  be  under  the  exclusive  direction  and 


control  of  the  Regents."   Supplemental  History, 
p. 6  5. 

The  City  Board  is  the  successor  to  the  Regents.   See  the 
resolution  accepting  the  assets  of  the  private  trust.   Board  of 
Supervisors,  November  10,  1930,  Journal  of  Proceedings,  at  pp. 
2512-3. 


e.  1921  War  Memorial  Trust  Agree-iienr: 
Acceptance  of  Terms  by  Subscribers . 

The  1921  Trust  Agreement;  provided  that  it  v.'ould  not  become 
operative  as  to  the  Regents  until  the  private  war  Memorial  Board 
had  given  written  notice  of  the  Trust  Acreerrient  to  all  who  had 
contributed  to  the  project  and  subscribers  whose  subscriptions 
aggregated  at  least  $1.8  million  had  given  their  written  consent 
to  its  term.s .   1921  Trust  Agreement,  Paragraph  (1),  Supplemental 
History,  p. 59.   A  copy  of  the  form  used  to  obrain  rhe  consent  of 
the  subscribers  appears  at  pp. 68-69  of  zhe   Supplemental  History. 
In  July,  1922,  upon  represenration  that  the  consent  of 
subscribers  to  Si,  630. 500  had  been  obtained,  the  Regents  waived 
the  requirement  that  the  private  War  Memorial  Board  obtain  the 
consent  of  subscribers  to  $1.8  m.illion.   Sucpie.^ental  History, 
D. 69-70  . 
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f .  Present  Site  and  War  Memorial  Bond  Resolution . 

In  1922,  it  was  determined  that  the  site  which  had  been 
acquired  for  a  war  memorial  was  insufficient  for  the  project. 
Concerned  with  the  aesthetic  development  of  the  Civic  Center 
area,  the  private  War  Memorial  Board  and  the  City  joined  forces 
to  acquire  the  present  War  Memorial  site.   The  original  War 
Memorial  plan  had  been  revised  to  provide  for  two  buildings,  the 
opera  house  and  a  veterans  and  arts  building,  and  a  Memorial 
Court.   Nevertheless,  early  in  1926  it  became  apparent  that  funds 
pledged  were  not  sufficient  for  "a  Memorial  in  keeping  with  the 
dignity  and  grandeur  which  the  people  of  San  Francisco  were 
entitled  to  expect  of  such  an  undertaking."   History,  p. 7.   A 
decision  was  made  to  go  to  the  voters  for  funds  to  complete  the 
project.   History,  pp. 5-7. 

In  June,  1927,  the  voters  of  San  Francisco  approved  a  $4 
million  bond  issue  for  the  War  Memorial.   The  ballot  measure 
described  the  project,  in  pertinent  part,  as: 

"The  construction,  completion  and  equipment 
of  permanent  buildings  in  or  adjacent  to  the 
Civic  Center  in  the  City  and  County  of  San 
Fr anc i sco ,  to  be  used  as  a  memorial  hall  for  war 
veterans  and  for  educational,  recreational, 
entertainm.ent  and  other  municipal  purposes  and 
the  purchase  of  all  equipment  and  furnishings 
necessary  for  said  building."   [Emphasis 
added.]   History,  p. 8. 

According  to  the  History,  the  City  Attorney  eliminated  from 
the  bond  resolution  any  direct  m.ention  of  the  opera  house  and  art 
museum  "in  order  to  make  sure  that  the  bond  issue  conform[s]  to 
the  California  statutes."   The  History  indicates  that  the  Board 
of  Supervisors  was  fully  aware  of  tne  plan  ro  build  an  opera 
house  and  a  veterans  and  art  building  and  that  "[tjhis  was  also 
stressed  in  all  the  newspapers  during  the  bond  campaign." 
History,  p . 7 . 

g .  Ballet  Argument  in  Connection  virh  _Wa_LJ^l?.?°?ijJL 
Bond  Resolution. 

The  ballot  argu.rr.enT;  accompanying  the  bond  measure  referred 
to  the  private  funds  vhich  had  been  raised  for  -he  War  Memorial, 
described  the  purposes  of   the  prcjecr  as  being  "ro  ccmiT.emcra-e 
our  heroes  of  the  World  War,"  and  elaborated  on  the  project.   It 
read  as  follows: 
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"The  land  for  the  War  Memorial  is  bought, 
and  $1,200,000  cash  is  waiting  in  the  bank. 
Thus  the  people  of  this  city,  by  issuing 
$4,000,000  in  bonds,  will  gain  a  beautiful 
public  project  consisting  almost  $7,000,000. 
The  rest  is  already  donated  privately  or  given 
by  the  city. 

"This  group  of  buildings,  occupying  two 
entire  blocks  on  one  side  of  Van  Ness  avenue, 
with  the  City  Hall  opposite,  will  greatly 
beautify  our  city.   The  location  is  ideal.   The 
purpose — to  corrjr.em.orate  our  heroes  of  the  World 
War — is  idealistic  and  patriotic. 

"The  utilitarian  value  of  these  buildings, 
alone,  merits  their  construction.   One  of  them 
will  be  the  Veterans'  Building,  housing  all  the 
veterans  organizations  in  San  Francisco.   It  was 
to  _g^ijve__ the s e  splendid  organizations  a  permanent 
headquarters  in  the  name  of  the  public  which 
honors  their  deeds  that  the  War  Memorial  fund 
was  originally  launched. 

"The  other  building  will  contain  San 
Francisco's  long-needed  Symphony  Hall  and  Opera 
Auditorium.   Originally  this  was  planned  for  a 
less  advantageous  location  at  the  eastern  end  of 
the  Civic  Center.   We  have  one  of  the  finest 
Symphony  Orchestras  in  the  United  States,  and  it 
should  have  a  fitting  place  in  which  to 
perform . 

The  San  Francisco  Opera  Chorus,  wirh  the 
Municipal  Chorus,  foreshadow  xihe  day  v.-hen  rhe 
musical  productions  here  will  take  rank  virh 
those  produced  in  Chicago  and  New  York;  and  a 
home  for  all  the  future  will  here  be  provided, 
second  to  none  in  beauty.   Art  gallery  and 
museum  fe atures  also  are  i nc j. uded_ in _ r_he  plans  ._ 
The  War  Memorial  deserves  unanimous  suroort. 
Vote  'YES. ' 

CIVIC  LEAGUE  OF  IMPROVEMENT  CLU5S  AMD 
ASSOCIATIONS  OF  S.-i<  F?^--:-iCiSCO . 

W.W.  W.^.TSON,  President. 
GEORGE  W .  GERHARD ,  Secretary." 

[Emphasis  added.]  History,  p. 12. 
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h .   Approval  of  the  War  Memorial  Building  Plans  by 
Veterans . 

A  week  before  the  bond  resolution  was  approved  by  the 
voters  in  1927,  the  Board  of  Supervisors  adopted  a  resolution 
pledging  the  Board  to  a  "policy  of  not  appropriating  the  money  to 
be  derived  from  the  sale  of  said  bonds  for  the  construction  of 
the  War  Memorial  Building  until  the  official  plans  for  such 
building  shall  have  received  the  formal  approval  of  a  majority  of 
duly  constituted  representatives  of  all  the  war  veteran 
organizations  now  existing  in  San  Francisco."   History,  p. 13. 

In  March,  1928,  the  Arr.erican  Legion  War  Memorial  Committee 
approved  the  plans  for  the  Veterans  Building.   History, 
pp. 13-14.   Three  months  later,  in  order  to  improve  the  acoustics 
in  the  Opera  House  but  keep  the  buildings  a  uniform  size,  the 
private  War  Memorial  Board  decided  to  reduce  the  width  of  both 
the  Opera  House  and  the  Veterans  Building  by  ten  feet.   By 
changing  the  width  of  the  corriders,  the  architects  were  able  to 
give  the  veterans  a  larger  area  than  had  been  included  in  the 
plans  they  had  approved.   Nevertheless,  the  American  Legion  War 
Memorial  Committee  voted  to  disapprove  the  plans.   Efforts  to 
reach  agreement  on  the  plans  in  June,  1928  were  unsuccessful. 
History,  p. 14-15 . 

i .   Charter  Amendment  Establishing  City  Board  of 
Trustees  and  Describing  Authority  Relative  to 
Private  Trust  Funds . 

In  November,  1928,  a  Charter  amendmenr  creating  a  City  VJar 
Memorial  Board  of  Trustees  was  submitred  to  the  voters  of  San 
Francisco.   It  provided  for  appointment  of  the  Board  by  che 
Mayor,  subject  to  confirmation  by  the  Board  of  Supervisors.   It 
further  provided  that: 

"In  making  appointments  to  said  Board,  the 
Mayor  shall  give  due  consideration  to  veterans  of 
all  wars  engaged  in  by  the  United  States,  and  to 
such  other  classes  of  persons  v;ho  may  have  a 
special  interest  in  the  purpose  for  which  said 
War  Memorial  is  to  be  constructed  and 
maintained."  Section  3,  Article  XIV-D,  1923 
Charter.   History,  p. 15. 

Equally  pertinent,  in  describing  the  powers  of  the  new  War 
Memorial  Board  of  Trustees  the  Charter  Amendment  implicitly 
authorized  the  Board  of  Supervisors  to  accept  the  assets  of  the 
private  War  Memorial  trust  and  the  conditions  attached  to  them. 
It  provided  that  the  Trustees  would  have  the  pov.-er: 
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"To  adninister,  execute  and  perform  the 
terms  and  conditions  of  any  gifts,  devise  or 
bequest  which  may  be  accepted  by  the  Board  of 
Supervisors  of  San  Francisco  for  the  benefit  of 
said  War  Memorial,  or  incident  thereto,  and  to 
act  as  trustee  under  any  such  trust  when  so 
authorized  to  do  by  said  Board  of  Supervisors." 
History,  pp. 15-16. 

j .   Veterans'  Opposition  to  Charter  Amendment  Creating 
War  Memorial  Board. 

Many  veterans  groups,  including  American  Legion  Posts 
acting  through  a  War  Memorial  Committee,  opposed  the  charter 
amendment  creating  the  War  Memorial  Board.   History,  p. 15, 
33-34.   In  opposing  the  ballot  measure,  the  veterans  groups  took 
the  position  that  the  private  Board  of  Trustees  was  "interested 
primarily  in  an  opera  house  and  art  museum,  without  regard  to  the 
wishes,  desires,  or  needs  of  the  War  Veterans."   They  argued  that 
the  wording  of  the  proposed  Charter  amendment: 

"Means  War  Veterans  have  no  assurance  of  a 
voice  in  the  construction,  arrangement, 
management,  or  control  of  the  War  Me.iiorial  - 
that  they  have  been  promised  since  1919  -  a 
memorial  which  was  to  provide  a  permanent 
headquarters  for  Veterans  of  all  wars."   See  a 
leaflet  circulated  prior  to  the  November,  1928 
election.  History,  pp. 153-155.   On  the  extent  of 
distribution,  see  the  Statem.ent  of  Mayor  Rolph, 
History,  p.  164. 

Despite  the  veterans   oppositioii,  the  Charter  amendment  creating 
the  City  War  Mem.crial  Board  of  Trustees  was  approved  by  the 
voters . 


k .  Veterans'  Demands  That  a  Majoriry  of  Board  Members  Be 
Veterans  Acceorable  to  Them. 

After  the  Charter  amendment  was  adopted,  veterans  groups 
attempted  to  achieve  indirectly  that  which  they  had  failed  to 
accom.pl ish  when  they  opposed  tne  Charter  .-j-^.encment  creating  the 
City  War  Memiorial  Board;  they  de.-randed  that  a  majority  of  the 
persons  appointed  as  miem.bers  of  the  City  Board  of  Trustees  be 
veterans.   This  time  the  veteran  groups  contended  that  the  ballot 
argument  in  support  of  the  bond  resolution  described  the  purpose 
of  the  War  Memorial  as  being  to  give  veterans  organizations  a 
"perm.anent  headquarters"  and  that  this  created  a  right  in  favor 
of  the  veterans  'which  had  to  be  honored.   Historv,  Statem.ent  of 
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Mr.  Harold  J.  Boyd,  spokesman  for  the  United  Veterans' 
organizations.   History,  p. 39-41.   The  veterans  organizations  did 
not  see  their  interests  as  represented  by  the  American  Legion 
Posts.   History,  Sapiro,  pp. 34-35;  Boyd,  pp.39,  47-48. 

The  pressure  on  the  Mayor  to  appoint  a  majority  of  veterans 
to  the  War  Memorial  Board  was  directly  linked  to  the  desire  of 
various  veterans  groups  to  exert  control  over  both  the  plans  for 
the  Opera  House  and  Veterans  Building  and  the  allocation  of  funds 
to  construct  and  furnish  them.   Transcript  of  a  public  meeting  on 
the  problem  conducted  by  the  private  War  Memorial  Board  in  the 
Board  of  Supervisors'  chambers  on  December  6,  1928,  History  pp. 
17-64;  in  particular,  the  statement  of  Chairman  Drum  summarizing 
the  problem,  beginning  on  the  bottom  of  p.  54. 


1 .   Private  War  Memorial  Board's  Concern  that  City 
Board  Comply  with  Terms  of  1921  Trust  Agreement ^ 

Because  of  their  duties  as  trustees  of  the  private  funds, 
members  of  the  private  War  Nem.orial  Board  stated  that  they  would 
not  turn  over  to  the  City  the  property  and  funds  raised  on  the 
basis  of  the  1921  Trust  Agreement  unless  they  were  assured  that 
the  members  of  the  public  Board  of  Trustees  would  adhere  to  the 
terms  of  the  Trust  Agreement  insofar  as  it  called  for  a  Symphony 
Hall  and  Opera  House  and  space  for  a  museum.   History,  Drum 
Statement,  pp.28,  55-57.   See  also  the  Testimony  of  a  Mr .  Hall, 
representing  the  Regents  of  the  University  of  California  at  a 
Special  Meeting  of  the  Board  of  Supervisors  on  July  17,  1929, 
pp. 9 1-9 5.-^ 

m .   Board  of  Supervisors'  Support  Appointment  of 

Veterans  to  Board  of  Trustees  and  Postponement  of 
Appointments . 

At  its  meeting  on  December  10,  1928,  the  Board  of 
Supervisors  adopted  a  resolurion  urging  the  Mayor  to  appoint  a 
majority  of  Trustees  from  among  war  veterans.   History, 
pp. 64-65.   The  Board  also  authorized  its  Chair  to  appoint  a 
committee  to  study  the  differences  which  had  arisen  over  the 
plans  for  the  War  yiemorial.   History,  pp.  65-66. 

-^According  to  the  'History  cf  the  San  Francisco  Museum  of  Art 
and  Analysis  of  Its  Relation  to  the  City  and  County  of  San 
Francisco,"  by  Moses  Lasky,  dated  September  18,  1961,  the  'Mr. 
Hall"  who  spoke  on  behalf  of  the  Regents  was  .Mr.  Herbert  Hall,  an 
attorney  for  the  Regents . 


THOMAS  HORN  March  4,  1985 

MEMORANDWI 


At  the  public  meeting  on  December  6,  1928,  Chairman  Drum 
suggested  that  the  Mayor  postpone  appointments  to  the  War 
Memorial  Board  to  give  the  parties  an  opportunity  to  work  out  a 
plan  for  the  construction  of  the  War  Memorial  and  the  allocation 
of  space  within  it.   History,  Drum  Statement,  pp. 28-29,  55, 
57-59;  Hall,  pp. 91-95. 

n .   City  Attorney's  Opinion  Regarding  Cicy's  Power  to 
Accept  Gift  Subject  to  1921  Trust  Agreement. 

In  an  opinion  dated  January  15,  1929,  the  City  Attorney 
concluded  that  based  on  the  general  power  of  the  City  to  accept 
and  do  all  acts  necessary  to  carry  out  the  purposes  of  gifts  set 
out  in  what  is  now  Section  1.101  of  the  Charter,  and  the  1928 
Charter  Amendment  creating  the  War  Memorial  Board,  the  City  could 
accept  the  assets  of  the  private  War  Memorial  Trust  and  "lawfully 
assume  the  responsibility  set  forth  in  the  [1921  War  Memorial] 
trust  agreement  .  .  .  ."   [The  opinion  is  not  numbered  but  is 
available  in  the  City  Attorney's  library  in  the  volume  of 
opinions  issued  in  1929.] 

o .   Appointments  to  the  Initial  City  Board  of  Trustees. 

Efforts  to  resolve  differences  between  the  veterans 
organizations  and  the  private  War  Memorial  Board  of  Trustees  over 
the  plans  for  the  War  Memorial  were  unsuccessful.   By  letter 
dated  August  26,  1929,  the  Mayor  submitted  to  the  Board  his 
nominees  for  the  City  War  Memorial  Board  of  Trustees.   Out  of 
eleven  nominees,  five  v;ere  veterans.   History,  pp.  107-8. 

A  three  person  "Advisory  Board  to  Veterans  War  Mem.orial 
Committee"  asKed  the  Boara  of  Supervisors  to  refuse  to  confirm 
the  Mayor's  nominees.   Although  he  was  a  veteran,  appointment  of 
Charles  Kendrick,  who  served  on  the  private  Board  of  Trustees  in 
1920  as  the  representative  of  the  San  Francisco  Posts  of  the 
pjnerican  Legion,  was  opposed  by  veterans  because  of  differences 
of  opinion  with  respect  to  the  position  of  the  veterans.   The 
remaining  nominees  were  opposed  because  as  a  group  they  did  not 
include  a  majority  of  veterans  and  included  none  of  the  veterans 
recomjmended  by  the  veterans  organizations.   History,  p.  3,  and 
Report  01  Advisory  Board  to  Veterans  War  ."^lerr.o r i a  1  Ccminittees, 
Septem.ber  7,  1929",  History,  pp.  108-112. 

At  a  special  meeting  of  the  Board  of  Supervisors  on 
February  26,  1930,  the  Board  voted  to  return  the  nominations  to 
the  Mayor  with  the  recominendation  that  he  add  another  veteran  to 
the  list.   Supplemental  History,  p. 98.   By  letter  dated  February 
27,  1930,  one  of  the  nominees,  Herbert  Fleishhacker ,  asked  that 
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his  nomination  be  withdrawn  from  consideration.   In  what  appears 
to  have  been  a  compromise,  the  Mayor  nominated  another  veteran 
and  on  March  3,  1930,  the  Board  of  Supervisors  unanimously 
approved  the  nominees,  including  Mr.  Kendrick  who  was  one  of  the 
six  nominees  who  were  war  veterans.   History,  pp. 107-109. 

• 

p .   Acceptance  of  Assets  of  the  Private  Trust  Subject 
to  the  Terms  of  the  1921  Trust  Agreement. 

In  November,  1930,  the  Board  of  Supervisors  unanimously 
accepted  an  offer  by  Regents  of  the  University  of  California  and 
the  private  War  Memorial  Board  to  assign  all  of  the  privately 
subscribed  funds  and  other  assets  to  the  City  and  County  of  San 
Francisco,  in  trust,  on  the  condition  that  the  assets  be  accepted 
subject  to  the  1921  Trust  Agreement.   The  resolution  accepting 
the  offer  provided  that  the  City  v/ould  perform  all  of  the  duties 
of  the  private  trustees  and  the  Regents  under  the  Trust  Agreement 
and  that  the  property  so  assigned  would  be  used  by  the  City  Board 
of  Trustees: 

"...  only  in  conjunction  with  the  proceeds 
from  the  War  Memorial  bond  issue,  and  only  for 
the  purpose  of  constructing  a  War  Memorial  in 
the  City  and  County  of  San  Francisco  as  provided 
in  that  certain  agreement  dated  August  19,  1921 
.  .  .  and  all  am.endments  thereto  heretofore 
made."   Board  of  Supervisors,  November  10,  1930, 
Journal  of  Proceedings,  at  pp. 2512-3. 

3.   History  of  Soace  Allocation. 


a .   A-meri c_ari_  Leg^i on _War _  Memorial  Commission  Authorized 
to  Act  for  Amarican  Legion  Posts. 

In  November,  1932,  ant iciparing  occupancy  of  the  Veterans 
Building,  the  City  V7ar  .Memorial  Board  of  Trustees  invited  all 
?j?.erican  Legion  Posts  in  San  Francisco  to  nam.e  representatives  to 
meet  with  the  Board  regarding  allocation  of  space  in  the 
Building.   War  Memorial  Minutes  [Minuses],  November  17,  1932. 
The  25  responding  American  Legion  Posrs  authorized  the  San 
Francisco  County  Council  of  the  .-jnerican  Legion  Departmen-  of 
California  to  act  for  z'r.e:?.    in  connection  with  the  occupancy  of 
the  Vet:erans  Building.   Minutes,  December  8,  1932. 

The  "P-jT.er  icar.  legicr.  >J5.r  y.e.T.crial  Ccrr.Tiiss  icn  '  is  a  standing 
cotmiittee  of  the  Ccuncy  Council,  chaired  by  the  County  Council 
Comm.ander  .   It  has: 
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"...  the  power  and  authority  granted  to  the 
San  Francisco  Posts  of  the  American  Legion 
concerning  the  Veterans'  Building  of  the  San 
Francisco  War  Memorial,  and  also  [has]  full  power 
and  authority  to  adopt,  make,  enforce,  amend, 
alter  and  repeal  rules  and  regulations  therefor 
or  in  connection  therewith  and/or  for  its  own 
government  and  procedure  as  a  body."   By-laws,  of 
the  San  Francisco  County  Council,  the  American 
Legion,  Department  of  California,  dated  May, 
1951,  Article  VIII,  paragraph  11(c). -^ 

t>  •  City  Attorney  Opinion  on  Right  o f_^jne rican  Legion 
Posts  to  Speak  for  All  Veterans  Organizati ons . 

Even  before  the  Veterans  Building  was  ready  for  occupancy, 
the  City  Attorney  made  it  clear  that  under  the  1921  Trust 
Agreement  only  the  American  Legion  Posts  could  speak  for 
veterans  organizations  regarding  space  in  the  facility.   In 
October,  1931,  the  Board  of  Trustees  invited  veterans 
organizations  other  than  the  American  Legion  to  formi  an  advisory 
committee  to  work  with  the  Board  of  Trustees  with  regard  to 
space  in  the  Veterans  Building.   Minutes,  October  15,  1931.   An 
organization  called  the  "United  Veterans  Council"  appointed  a 
committee  for  this  purpose.   Minutes,  December  17,  1931.   In  an 
opinion  dated  November  14,  1932,  citing  Section  C,  sub-paragraph 
1  of  the  1921  Trust  Agree.ment,  the  City  Attorney  ruled  that  the 
"wish  and  will  of  the  Ainerican  Legion  Posts,  with  respect  to 
veteran  and  other  patriotic  organizations,  is  superior  to  that 
of  the  Board  of  Trustees  of  the  War  Memorial."   City  Attorney 
Opinion  #621,  p. 2.   He  also  ruled  that  the  Legion  Posts  had  no 
righr  under  the  Trust  .Agreement  to  delegate  their  authority  and 
thus  that  they  could  not  delegate  their  avthcrity  to  the  United 
Veterans  Council. 


c  .  City  At  t  c  r  ne  v  Op  i  n  i  on  Defining  the  _C  i  t  Y_  3qa  rd  of 
Trustees'  Power  to  Allocate  Space  in  the  Veterans 
Building. 

In  early  1933,  the  City  .attorney  issued  an  opinion  in 
which  he  defined  the  role  of  the  War  Memorial  Board  in 
allocating  space  in  the  Veterans  Building.   Citv  Attornev 
Opinion  No.  651,  January  12,  1933.   Throughout  he  .irged  that  : 
allocating  space  in  the  Veterans  Building  iue  deference  ce  :ri^ 


-  According  to  Edward  Sharkey,  who  served  as  Managing  Director 
of  the  War  Memorial  from  1942  to  1966  and  remains  an  adviser  to 
the  .-jp.erican  Legion  War  Me.m.orial  Commission,  in  all  pertinent 
respects,  the  current  by-laws  are  the  sa.T.e  as  those  adopted  in 
1932. 
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to  the  needs  and  desires  of  the  war  veterans  of  San  Francisco. 
(From  the  context,  it  appears  that  "war  veterans  of  San 
Francisco"  was  used  as  shorthand  for  the  American  Legion  Posts.) 
However,  the  following  sentences  excerpted  from  the  opinion 
contain  the  controlling  statements  regarding  the  rights  and  roles 
of  the  War  Memorial  Board,  Am.erican  Legion  Posts  and  the  Museum: 

"There  is  no  language  in  the  ordinance  calling  the  special 
election  to  indicate  any  intent  to  give  the  war  veterans  of 
San  Francisco  any  exclusive  rights  in  the  proposed  War 
Memorial.   From  a  reading  of  the  ordinance  and  the  language 
used,  it  appears  that  the  voters  had  in  mind  that  the  war 
veterans  of  San  Francisco  should  be  given  the  utmost 
consideration  but  not  exclusive  rights.   (See  Ordinance  No 
7516  (New  Series).)"  p.  2. 

*  *  *  * 

"It  is  my  opinion  that  the  people  of  San  Francisco  vested 
complete  control  of  the  War  Memorial  in  the  Board  of 
Trustees  subject  only  to  the  provisions  of  the  1921  Trust 
Agreement,  unless  the  Supervisors  had  no  power  to  accept 
the  trust  on  the  terms  set  forth  in  the  trust  agreement.   I 
have  heretofore  taken,  and  will  continue  to  take,  the 
position,  however,  that  the  acceptance  of  the  trust  was  on 
a  lawful  basis."   p.  3. 

*  *  *  * 

"I  have  failed  to  find  anything  in  the  trust  agreem.ent 
which  would  prevent  the  Board  of  Trustees  from  occupying 
office  space  on  the  first  floor  of  the  Veterans'  Building 
of  the  War  Memorial  for  the  use  of  its  secretarial  offices 
•  •  •  •   It  would  seem  under  the  circum.stances  that  while 
the  veterans  are  no-  enx:itied  xo    any  exclusive  portion  of 
the  so-called  Veterans   Building,  they  are  entitled  to  all 
space  necessary  for  rheir  use.   This,  of  course,  cannot 
prevent  the  use  of  office  space  by  the  Trustees  on  the 
first  floor  of  the  building  ....   [Sjince  the  management 
of  the  War  Memorial  is  ves-ed  in  the  Trustees  they  are  rhe 
final  determinators  of  all  questions  of  policy.  "  p.    3. 

*  *  *  * 

"You  will  recall  that  the  [Museum]  has  also  been  given 
certain  preferential  rights  under  the  Trust  AQree.ment . 
These  rights  must  be  respected  ....   There  is  no  set 
amount  cf  space  in  the  '.-."ar  Memorial  to  wh i chT anLy""p"ar"tTcu  1  a r 
group  is  entitl ed  as  a  matter  of  right .  '   r  Emchas  i  s "added"  T 
p.  4. 
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d.   Studies  Regarding  Utilization  of  Space  in  Veterans 
Building  and  Release  of  Space  by  American  Legion 
War  Memorial  Cornmission. 

As  will  be  described  in  more  detail  following,  beginning  in 
the  early  1960's  as  the  use  of  space  in  the  Veterans  Building  by 
veterans  organizations  declined,  the  American  Legion  War  Memorial 
Commission  released  control  over  space  to  the  War  Memorial  Board 
of  Trustees  v;hich  reallocated  it  to  the  San  Francisco  Museum  of 
Modern  Art  ["Museum"]  and  other  uses. 

In  1962,  the  War  Memorial  staff  began  to  study  the 
feasibility  of  providing  more  space  for  the  Museum  in  the 
basement.   Minutes,  October  and  November,  1962.   In  early  1963  a 
meeting  was  held  with  the  American  Legion  War  Memorial  Com-mission 
to  discuss  m>ore  space  for  the  Museum  and  more  use  of  what  was 
then  known  as  the  "Veterans  Auditorium",  now  the  Herbst  Theatre, 
and  the  Green  Room.   Minutes,  March  14,  1963.   In  November,  1963, 
the  Board's  Veterans  Committee  reported  that  the  Veterans 
Auditorium  had  been  used  119  times  in  the  preceding  year  and  that 
the  Green  Room  had  been  used  four  times  in  addition  to  being  used 
five  nights  a  week  bv  veterans  groups.   Minutes,  November  14, 
1963. 

In  March,  1967,  the  Museum  inqiiired  again  about  additional 
space.   In  the  period  which  followed,  a  consulting  firm  engaged 
by  the  City  to  survey  the  use  of  space  in  public  facilities  in 
the  Civic  Center  area,  EBS  Management  Consultants,  reviewed  the 
utilization  of  space  in  the  War  Memorial.   The  Consultants'  June, 
1967  Report  stated,  in  part: 

"The  art  works  of  the  museum  are  on  display  on 
the  fourth  floor  of  the  Veterans'  Building  .  .  . 
.  Quarters  are  cramped,  and  much  of  the  perma-.ien': 
collection  cannot  be  on  perm.anenT;  display. 
Office  space  for  the  administrarion  of  the  museum. 
is  very  cram.oed  and  crowded.   The  north  basemenr 
is  used  for  storage  purposes." 

The  study  further  reported  with  regard  to  'the  Offices  and 
Ceremionial  Rooms  for  the  various  veterans   Organizations   that 
"Much  of  rhe  space  is  utilized  infrequently,  and  usually  in  the 
evenings,  ■  and  recomm.ended,  in  perrinenr  part  rhat : 

.H  study  sr.ould  be  conducted  to  ceterr.ine  a 
more  equitable  ~.r.d   rational  use  for  the  space 
contained  within  the  Veterans  Building.   This 
prime  space  definitely  is  under-utilized,  and 
consideration  should  perhaps  be  given  to 
increasing  the  space  allotted  to  the  Museum,  of 
Art .  " 
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In  addition,  the  1967  Civil  Grand  Jury  looked  at  space  in 
the  War  Memorial  complex  and  noted  that  the  War  Memorial  included 
"many  fine  large  rooms  which  during  daytime  hours  are  usually 
unoccupied."   The  Grand  Jury  also  recommended  that  a  study  be 
made  "to  determine  a  more  equitable  and  rational  use  for  the 
space  contained  in  the  Veterans  Building."   1967  Grand  Jury 
Report  and  see  Minutes,  March  9,  1967  and  Minutes,  February  8, 
1968. 

Meetings  were  held  with  representatives  of  the  Museum  and 
the  American  Legion  regarding  the  space  needs  of  the  Museum. 
Ultimately,  the  American  Legion  released  rooms  on  the  third  floor 
for  expansion  of  the  Museum.   Minutes,  April  13,  November  9  and 
December  14,  1967.   During  this  same  period,  some  space  vacated 
by  the  American  Legion  was  turned  over  to  the  San  Francisco 
Symphony  Association.   Minutes,  February  9  and  March  14,  1968, 
January  9,  and  February  20,  1969. 

In  December,  1969,  citing  attendance  which  had  more  than 
doubled  in  the  preceding  ten  years,  the  Museum  again  requested 
additional  space  on  the  third  floor  as  well  as  a  new  main 
entrance  on  Van  Ness  Avenue.   A  special  committee  was  established 
to  meet  with  representatives  of  the  American  Legion  to  discuss 
the  desires  of  the  Museum.    Minutes,  December  15,  1969.   In  its 
report  the  next  month,  the  Special  Cominittee  quoted  from  the  EBS 
Management  Consultants'  1967  report  and  concluded  that: 

"The  committee  finds  that  the  needs  of  the  San  Francisco 
Museum  of  Art  have  continued  to  increase  since  1967.   The 
committee  recommends  that  the  request  of  the  Museum  with 
respect  to  the  ground  floor  should  be  granted  substantially 
as  requested,  the  details  to  be  worked  out  in  consultation 
between  the  director  and  architect  of  the  Museum  and  the 
Board  anc  all  inLereszec.  parties. 

"The  committee  fur-her  recommends  that  the  Museum,  be 
given  additional  space  on  the  third  floor  adequate  to  its 
needs  subject  to  establishment  by  the  Veterans  of  their 
need  of  some  of  the  space.  ' 

One  of  the  purposes  of  the  City's  space  utilization  report 
was  to  determine  if  there  was  space  available  for  the  courts  in 
the  area.   Representatives  of  the  couLts  attended  the  February 
11,  1970  Board  m.eeting  to  request  space  in  the  Veterans  Building 
for  court  purposes  to  reduce  the  hec.vy  backlog  of  pending  civil 
litigation.   The  question  of  whether  the  ccurts  could  legally  be 
allocated  space  in  the  Veterans  Buildinc  was  not  addressed  as  the 
Museum  was  given  Room  134  and  the  remainder  of  the  space  on  the 
third  floor.   The  Museum  agreed  to  bear  the  costs  and  expenses 
connected  with  modifying  the  veterans'  rem.aining  space  and  the 
reallocation  of  space  v.'as  unanimously  approved  by  the  .-jnerican 
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Legion  War  Memorial  Corrmission  as  well  as  by  the  City  War 
Memorial  Board.   Minutes,  February  11,  1970,  and  Report  of 
Special  Committee  to  War  Memorial  Trustees,  Minutes,  March  12, 
1970. 


6 •  History  of  Transfer  of  Rights  to  Veterans  Auditorium 
and  Renovation  of  It. 

Discussions  which  ultimately  resulted  in  the  refurbishing 
of  the  main  auditorium  in  the  Veterans'  Building  began  with  the 
1971  Civil  Grand  Jury's  recommendation  that  the  City  appropriate 
funds  to  remodel  the  auditorium  "to  accommodate  legitimate  plays 
that  are  now  denied  San  Francisco  "because  of  the  extreme  shortage 
of  threatre  facilities  in  our  City."   1971  Grand  Jury  Report. 
The  1972  Civil  Grand  Jury  stated: 

"The  1,100  seat  Veterans  auditorium  is 
controlled  by  the  American  Legion  War  Memorial 
commission.   During  the  last  10  months  of  1972  it 
was  booked  only  63  tim.es.   The  American  Legion 
War  Memorial  Commission  does  not  actively  solicit 
booking  engagements  for  the  auditorium;  on  the 
other  hand  potential  walk-in  customers, 
organizations  that  formerly  used  the  auditorium 
facility  and  those  referred  to  it  by  the  San 
Francisco  Visitors  and  Convention  Bureau  have 
been  discouraged;  they  have  changed  their  minds 
about  using  the  auditorium  after  seeing  the 
condition  of  its  physical  facilities."   1972 
Grand  Jury  Report,  p. 8.   See  also,  Minutes, 
November  9  and  December  14,  1972  and  January  11 
and  February  8,  1973. 

In  June,  1975,  Mayor  Joseph  Alioto  informed  the  Board  of 
Trustees  that  the  Herbsi:  Foundation  had  offered  funds  to  renovate 
the  auditorium  subject  to  certain  conditions.   Minutes,  June  12, 
1975.-'   Ultimately,  the  Foundation  provided  $650,000  for  the 


-  The  proposal  for  renovarion  of  Herbst  Theatre  may  have 
prompted  a  request  from  the  Board  of  Supervisors  for  a  City 
.-.ttorney's  opinion  regarding  the  "Rights  of  Veterans' 
Organizations  to  Space  Allocations  in  Vecerans  War  Me.To r i a  1 
Building,"   Letter  Opinion  Nc .  7  5-127,  dated  December  12,  1975. 
In  this  opinion,  the  City  .-.ttorney  oriefiy  surr-.arized  the  history 
of  the  War  Memorial  and  prior  opinions  regarding  rights  to 
allocation  of  space  within  it.   In  referring  to  the  rights  under 
the  1921  Trust  .Agreement,  the  City  Attorney  used  the  term 
"veterans  groups"  interchangeably  with  "American  Legion  Posts." 
The  opinion  concluded,  as  did  earlier  City  .Attorney  opinions, 
that  although  veterans  groups  "are  entitled  to  all  the  space 
necessary  for  their  use,"  they  "are  not  entitled  to  any 
particular  part  of  the  Veterans  Building."   Opinion,  p.  5. 
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project  and  among  the  conditions  imposed  required  that  the 
auditorium  be  used  for  cultural  events,  bear  the  names  of  the 
donors,  and  be  managed  by  the  V7ar  Memorial  staff.   Minutes,  July 
14,  1977  and  letters  from  Herbst  Foundation  Inc.  to  Trustees 
dated  September  26,  1975  and  July  14,  1977. 

The  American  Legion  War  Memorial  Commission  agreed  to 
transfer  booking  rights  and  management  and  control  of  the 
auditorium  to  the  Board  of  Trustees  in  exchange  for  the  funds 
required  to  staff  and  maintain  the  Commission's  office  in  the 
Veterans  Building.   Minutes,  July  14,  September  8,  and  October 
13,  1977  and  Agreement  between  the  War  Memorial  Board  of  Trustees 
and  the  War  Memorial  Commission,  dated  Septem.ber  22,  1977.-^ 


f .  Transfer  and  Remodeling  of  Other  Space  in  the 
Veterans  Building. 

Concurrent  with  the  negotiations  regarding  the  auditorium, 
the  American  Legion  War  Memorial  Commission  indicated  a 
willingness  to  relinquish  rights  to  basement  rooms  1  and  2  and  to 
what  is  known  as  the  "Green  Room"  on  the  second  floor.   Minutes, 
July  14  and  November  21,  1977.   The  Green  Room  was  included  in 
the  agreement  with  the  Trustees  covering  the  auditorium,  and  the 
basement  rooms  were  the  subject  of  a  separate  agreement  between 
the  Museum  and  the  War  Memorial  CorraTiission  pursuant  to  v;hich  the 
Museum  paid  for  certain  renovations  to  the  veterans  facilities 
and  makes  monthly  payments. 

In  1979  the  War  Memorial  Board  approved  plans  put  forth  by 
the  Museum  for  remodeling  the  lobby  in  the  Veterans  Building  with 
another  Herbst  Foundation  grant.   Minutes,  October  12,  1978, 
and  January  11,  February  8  and  March  8,  1979.   The  Museum  was 
also  awarded  a  $200,000  Kresge  Foundation  grant  to  renovate  the 
vault  for  art  in  the  basement.   Minutes,  Seoteraber  13,  1979. 


-''  Except  for  provisions  relating  to  duration  and  the  amounts 
payable  to  the  War  Memorial  Commission,  the  same  agreement  has 
been  reexecuted  by  the  parties  and  remains  in  effect  through 
September,  1985.   The  amounts  paid  relate  directly  to  the  amounts 
needed  to  pay  for  War  Mem:oriai  Comm.ission  staff  and  to  .maintain 
their  offices.   .Minutes,  October  8,  1981  and  Seote:rber  8,  1983. 
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g .  All  Transfers  of  Space  from  Control  of  American 
Legion  War  Memorial  Commission  Have  Been  Made  with 
the  Approval  of  the  Commission. 

In  considering  proposals  by  the  Museum  or  others  in  the 
Veterans  Building,  the  City  War  Memorial  Board  has  consistently 
respected  the  desires  of  the  American  Legion  Posts.   All 
transfers  of  space  from  the  control  of  the  American  Legion  War 
Memorial  Commission  have  been  made  with  the  consent  of  the 
Commission.   For  example,  in  May,  1981,  the  Museum  approached  the 
Board  with  a  proposal  relating  to  space  under  the  control  of  the 
Posts  and  was  reminded  "that  Room  101  belongs  to  the  Veterans  and 
if  any  changes  are  made  in  Room  101,  it  will  be  done  with  the 
complete  consent  and  approval  of  the  Veterans."   Minutes, 
Building  Committee,  May  14,  1981.   (Again,  "veterans"  appears  to 
have  been  used  as  a  shorthand  for  American  Legion  Posts  or 
American  Legion  War  Memorial  Comjnission.  ) 

The  Minutes  of  an  April  5,  1982  sub-committee  of  the  City 
Board  of  Trustees  reflect  the  War  Memorial  Commission's  [referred 
to  in  the  Minutes  as  the  "Veterans  Association"]  opposition  to 
yielding  space  in  the  Veterans  Building  for  the  Performing  Arts 
Archives,  and  the  Archives  were  subsequently  located  in  the  Opera 
House. 

In  addition,  the  Museum  and  the  American  Legion  War 
Memorial  Comimission  appear  to  have  worked  cooperatively  on  the 
use  of  space  in  and  making  of  improvements  to  the  Veterans 
Building.   Minutes  of  the  May  12,  1983  War  Memorial  Board  meeting 
report  a  letter  from  the  Museum  to  the  Board  offering  to  design, 
produce  and  pay  for  a  plaque  v;hich  the  Commission  v;anred  to  place 
at  the  entrance  to  the  Trophy  Room  m  the  lobby  of  rhe  Veterans 
Building. 

h.  Preliminary  Studies  Indicate  that  There  is  Sufficient 
Space  Available  in  the  Veterans _Bu ild ing _ for  the 
Cur  rent  Needs  of  Veterans  Organizations. 

It  appears  that  there  is  sufficient  space  available  in  the 
Veterans  Building  for  meetings  by  veterans  organizarions  at 
present.   In  a  reoort  on  usage  of  eleven  veterans  meeting  rooms 
for  the  weeks  of  February  3  and  February  10,  1985,  War  Memorial 
staff  indicated  that  six  rooms  were  used  by  a  total  of  105  people 
rhe  first  week  ana  that  ten  rooms  v/ere  used  by  a  r^-.al  of  about 
220  people  the  second  week.   None  of  -he  meetings  cccu;;ied  tne 
room  involved  for  the  full  day  and  evening,  too.-' 


-''   This  was  less  than  the  preliminary  estimates  of  use  based  on 
reservations  made,  rather  than  acutal  use.   Also,  the  prelim.inary 
estimates  v;ere  made  on  the  basis  of  reservations  in  December, 
which  with  holiday  events  is  a  higher  use  month.   Even  then,  the 
estimated  occupancy  was  only  55%  during  the  dayti.me  and  25%  at 
night.   Report  to  Managing  Director  dated  December  20,  1984,  from 
Greg  Ridenour,  Operations  Manager. 
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We  are  told  that  the  offices  set  aside  for  use  by  veterans 
groups  are  used  primarily  to  house  records  for  the  various 
organizations;  they  are  not  open  on  a  regular  basis.   Each  office 
is  shared  by  from  four  to  seven  organizations.   During  the  two 
weeks  in  February  reported  on  by  the  War  Memorial  staff,  and 
excluding  the  holiday  which  fell  in  each  week,  no  one  used  two  of 
the  eight  rooms  set  aside  for  offices  for  veterans  groups.   The 
room  which  was  used  most  frequently  was  used  primarily  in  the 
afternoon  in  the  first  week.   It  was  used  by  from  one  to  six 
people  during  a  major  portion  of  each  day  the  second  week. 

CONCLUSION 

We  understand  that  the  Attorney  General's  Office  has  a  copy 
of  the  History  and  Supplemental  History.   We  have  previously 
provided  the  Attorney  General's  office  with  prior  City  Attorney 
opinions  relating  to  the  War  Memorial.   This  memorandum  and  the 
three  City  Attorney  opinions  which  are  being  issued  this  date, 
taken  with  materials  already  provided,  should  give  the  Attorney 
General's  Office  the  information  it  needs  to  satisfy  the  needs  of 
the  Attorney  General  for  information  about  the  trust  applicable 
to  the  San  Francisco  V7ar  Memorial  and  the  City's  administration 
of  it.   Nevertheless,  we  shall  be  happy  to  assist  further  should 
the  Attorney  General's  Office  have  any  remaining  questions. 

Respectfully  submitted, 

GEORGE  AGNOST 
City  Attorney 


/ 


JUDITH  L.  TEICHMAN 
Deputy  City  Attorney 


APPROVED ; 


:  AGNOST   ■   Q 


GEORGE  AGNOS 
City  Attorney 
6765D 
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CiVy  ond  County  of  San  Francisco: 


George  Agnost, 
City  Attornay 
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MAR   '     1985 

SAN   FRANCISCO 


SUBJECT; 


Agreement  Between  American  Legion  War  Merr.orial 
Commission  and  the  San  Francisco  War  Memorial 
Board  of  Trustees  Pertaining  to  Herbst  Theatre  and 
the  Green  Room. 


REQUESTED  BY:   HONOFJ\BLE  DIANI-IE  FEINSTEIN 
Mayor 

PREPARED  BY:   JUDITH  L.  TEICHMAN 

Deputy  City  Attorney 


QUESTIONS  PRESENTED 

(1)  Does  the  agreement  executed  on  September  22,  1983 
betv/een  the  American  Legion  War  Memorial  Commission  and  the  San 
Francisco  War  Memorial  Board  of  Trustees  pertaining  to  the  Herbst 
Theatre  and  the  Green  Room  in  the  Veterans  Building  ["Herbst 
Theatre  Agreement"]  violate  the  terms  of  the  1921  Trust  Agreement 
governing  operation  of  the  War  Memorial  ["Trust  Agreement"]? 

(2)  Was  the  Herbst  Theatre  Agreement  executed  correctly? 

^1ISWER_S 

(1)  The  Herbst  Theauro  Agreem.ent  does  not  violate  :;he 
terms  of  the  Trust  Agreement. 

(2)  The  Herbst  Theatre  Agreement  was  executed  correctly. 

DISCUSSION 

Background . 

The  Herbst  Theatre  Acreemenr  which  is  the  subject  of  this 
opinion  transfers  from  nhe  Am.erican  Legion  Posts  to  the  War 
Memorial  Board  "the  exclusive  right  ro  manage  and  control  rhe 
Veterans'  Auditorium  and  the  Green  Room,  includir.g  the  right  to 
receive  ail  revenue  derived  therefrom'  in  exchange  for  a  sum.  not 
to  exceed  526,000  to  be  naid  from  revenues  from  the  rental  of  rhe 
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auditorium.   Except  for  provisions  relating  to  duration  of  the 
agreement  and  the  amounts  to  be  paid,  this  same  agreement  was 
executed  by  the  parties  in  1977  and  again  in  1981.   War  Memorial 
Board  of  Trustees  Minutes  ["Minutes"],  September  8,  1977, 
October  8,  1981.-^ 

The  transfer  of  control  of  the  auditorium  was  one  of  the 
conditions  on  a  Herbst  Foundation  grant  for  renovation  of  the 
facility.   Another  condition  was  that  the  auditorium  thereafter 
be  called  the  Herbst  Theatre.   Minutes,  June  12,  1975  and  July 
14,  September  8  and  October  22,  1977,  and  letters  of  September 
26,  1975  and  July  18,  1977  from  the  Herbst  Foundation  to  the 
President  of  the  War  Memorial  Board. 

Legality  of  Herbst  Theatre  Agreement . 

The  document  which  controls  use  of  space  in  the  War 
Memorial  Veterans  Building  is  the  1921  War  Memorial  Trust 
Agreement.   See  City  Attorney  Opinion  85-3,  "Rights  of  American 
Legion  Posts  and  Other  Veterans  Groups  in  the  War  Memorial 
Veterans  Building,"  issued  this  same  date  ["Opinion  No.  85-3"], 
pages  5-6.   Paragraph  (9)(i)  of  the  opening  paragraphs  of  the 
Trust  Agreement  prohibits  the  American  Legion  Posts  from 
assigning  their  rights  under  the  Trust  Agreement  except  that  it 
permits  the  Posts  to  sublet  "any  auditorium  in  the  American 
Legion  building  and  rooms  necesary  to  be  used  in  connection 
therewith"  to  persons  and  for  purposes  not  objectionable  to  the 
[War  Memorial  Trustees]."   In  1932  the  City  Attorney  interpreted 
the  foregoing  proviso  as  reflecting  an  intent  on  the  part: 

"...  of  the  makers  of  the  trust  that  the 
American  Legion  posts  in  San  Francisco  should 
have  control  of  the  veterans'  auditorium  end 
should  be  paid  the  revenue  therefrom  when 
leased."   City  Attorney  Opinion  No.  621,  "War 
Memorial  Trust  Interpretation,"  November  14,  1932 
[ "Opinion  621" ] . 


— ^Your  questions  regarding  the  Herbst  Theatre  Agreement 
arise  in  the  context  of  charges  by  a  member  of  a  veterans 
organization  recently  chartered  as  an  American  Legion  Posl  that 
the  Agreement  was  negotiated  in  secret  and  deprives  veterans 
organizations  of  "revenues,  benefits  and  rights  associated  with 
the  Veterans  Building."   Undated  letter  from  Paul  Hardman  to  the 
Board  of  Supervisors,  received  in  the  City  .attorney's  Office 
September  20,  1984.   In  this  connection,  we  note  that  the 
agreement  was  discussed  at  meetings  of  the  War  Memorial  Board 
which  are  open  to  the  public.   See  the  Minutes  referenced  above. 
Further,  as  will  be  discussed  later,  the  transfer  generates  the 
income  needed  by  the  American  Legion  War  Memorial  Commission  to 
staff  and  maintain  the  Commission's  Office  in  the  Veterans 
Building.   Minutes,  January  11,  1973  and  July  14,  1977. 


Honorable  Dianne  Feinstein        3  March  4,  1985 

OPINION  NO.  35-4 


Reports  in  the  early  1970 's  confirmed  that  under  the 
management  of  the  American  Legion  Posts  the  veterans  auditorium 
was  underutilized.   The  1972  Grand  Jury  reported  that  the 
auditorium  was  booked  only  63  times  in  the  last  10  months  of 
1972,  that  the  American  Legion  War  Memorial  Commission  did  not 
actively  solicit  bookings,  and  that  potential  customers  declined 
to  use  it  "after  seeing  the  condition  of  its  physical  facilities." 

By  1977  the  veterans  auditorium  represented  little  more 
than  a  source  of  income  to  cover  the  American  Legion  War  Memorial 
Commission's  staff  and  maintenance  costs.   See  the  Minutes, 
January  11,  1973  and  July  14,  1977.   Control  of  the  auditorium  by 
the  War  Memorial  Board  of  Trustees  was  a  condition  of  the  Herbst 
Foundation  grant  to  refurbish  the  auditorium.   Given  the 
condition  of  the  auditorium,  as  a  practical  matter  the  auditorium 
had  to  be  refurbished  if  the  American  Legion  Posts  were  to 
continue  to  receive  the  income  needed  to  maintain  the 
Commission's  staff  and  office.   Thus,  in  effect,  under  the  Herbst 
Theatre  Agreement,  the  American  Legion  Posts  simply  sublet  the 
auditorium  on  a  permanent  basis  in  exchange  for  a  more  assured 
source  of  income  to  meet  needs.   See  paragraph  9(i)  of  the  Trust 
Agreement,  quoted  above. 

In  addition,  the  Trust  Agreement  contemplates  the 
possibility  that  the  American  Legion  Posts  v/ill  cease  to  exist. 
In  the  event  that  they  cease  to  exist,  the  space  allocated  for 
their  use  "may  be  used  by  [the  Trustees]  for  any  purpose  the 
[Trustees]  determine."   Paragraph  C  (3)  of  the  Trust  Agreement. 
Paragraph  (3)  of  the  General  Provisions  provides  that  the  space 
will  be  under  the  "exclusive  direction  and  control  of  the 
[Trustees] . "-^ 

Although  the  A-mericau  Legion  Posts  have  not  "ceased  to 
exist",  their  membership  has  declined  with  the  years  since  World 
War  II  and  with  it  their  need  for  space  in  the  Veterans 
Building.   Since  the  early  1960 's,  the  American  Legion  War 
Memorial  Commission  has  released  control  over  space  no  longer 
required  for  its  needs  to  the  War  Memorial  Board  of  Trustees 
which  has  reallocated  it  for  other  uses.   See  subsections  (d) 
through  (h)  in  the  "History  of  Space  Allocation"  oortion  of 
Appendix  A  to  Opinion  85-3,  beginning  on  page  11.-''   These 


-'The  Trust  Agreem.ent  assumed  that  there  would  be  rhree 
buildings  so  the  referenced  provisions  are  actually  stated  in 
terms  of  buildings  I'ather  than  space. 

-^   Since  the  1930 's,  the  American  Legion  Posts  have 
acted  through  the  American  Legion  War  Memorial  Commission,  a 
committee  of  the  San  Francisco  County  Council  of  the  American 
Legion  Department  of  California.   Appendix  A  to  Opinion  No.  85-3 
pp.  11-12. 
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transfers  represent  administration  of  trust  rights  in  the 
transition  between  full  use  and  no  use,  a  period  which  the 
original  trustees  undoubtedly  contemplated.-^ 

Finally,  even  if  the  transfer  of  the  rights  of  the  American 
Legion  Post  to  control  the  veterans  auditorium  is  viewed  as  an 
amendment  of  the  Trust,  the  transfer  is  legally  appropriate  as 
the  Board  of  Trustees  has  the  power  to  amend  the  Trust 
Agreement.   Paragraph  (12)  of  the  General  Provisions  of  the  Trust 
Agreement  provides  that  the  parties,  "or  their  respective 
successors  in  interest,"  may  modify  or  amend  the  Trust  Agreement 
at  any  time.   The  original  parties  to  the  Trust  Agreement  were 
the  Regents  of  the  University  of  California  and  the  individuals 
named  as  "Trustees"  in  the  Agreement.   The  War  Memorial  Board  of 
Trustees  is  the  successor  to  the  parties.   See  the  Board  of 
Supervisors  resolution  accepting  the  offer  of  the  parties  to  the 
Trust  Agreement  to  transfer  the  assets  of  the  trust  to  the  City 
which  provides  that  the  assets  are  accepted  on  the  terras  and 
conditions  set  out  in  the  Trust  Agreement  and  that  the  War 
Memorial  Board  of  Trustees  is  authorized  "to  administer,  excute, 
and  perform  the  terms  and  conditions  of  the  trust  .  .  .  . "   Board 
of  Supervisors,  November  10,  1930,  Journal  of  Proceedings,  pp. 
2512-3.-'' 


^    In  1961,  Moses  Lasky,  an  attorney  who  has  served  on 
the  War  Memorial  Board  of  Trustees  and  who  serves  on  the  Board  of 
the  San  Francisco  Museum  of  Modern  Art,  prepared  a  "History  of 
the  San  Francisco  Museum  of  Art  and  Analysis  of  Its  Relation  to 
the  City  and  County  of  San  Francisco."   In  a  Postcript  to  the 
History,  beginning  on  page  32,  Mr.  Lasky  refers  to  a  letter  he 
received  from  Charles  Kendrick,  dated  June  14,  1962,  in  which  he 
explains  that  the  plan  tor  sharing  space  in  the  Veterans  Building 
"was  based  on  the  concept  that  the  Legion's  use  of  its  space 
would  gradually  diminish  with  the  advancing  years  while  the  Art 
Museum's  requirements  would  expand."   Mr.  Kendrick  was  one  of  the 
two  American  Legion  Posts  representantives  on  the  original, 
private  Board  of  Trustees  and  was  also  appointed  to  the  original 
City  Board  of  Trustees.   He  was  involved  with  the  War  Memorial 
project  from  1920  until  the  Veterans  Building  was  completed. 

-^  Because  the  veterans  auditorium  was  specifically 
allocated  to  the  American  Legion  Posts,  the  San  Francisco  Museum 
of  Modern  Art  had  no  basis  for  asserting  any  right  to  occupy  it. 
In  this  connection,  the  President  of  the  Board  of  the  y.useum 
confirmed  in  a  letter  dated  September  13,  1977  to  counsel  for  the 
Herbst  Foundation  that  the  Museu.m  did  not  assert  any  claim  to  to 
"use,  possession,  or  occupancy'  of  the  area  to  be  refurbished 
with  the  Herbst  Foundation  grant  which  was  "inconsistent  with  the 
direct  and  exclusive  control  of  the  Board  of  Trustees  of  the  San 
Francisco  War  Mem.orial."   Trefethen  to  Titchell,  Maltzman,  Mark, 
Bass  &  Ohleyer,  Attn:   Melvyn  I.  Mark. 
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Herbst  Theatre  Agreement  Was  Properly  Executed. 

You  have  also  asked  whether  the  Herbst  Theatre  Agreement, 
which  was  signed  by  Edward  Sharkey  as  "Representative"  of  the 
American  Legion  War  Memorial,  and  by  Frederick  Campagnoli  as 
President  of  the  San  Francisco  War  Memorial  Board  of  Trustees, 
was  properly  executed.   It  appears  that  the  Agreem.ent  was 
properly  executed. 

In  a  letter  to  the  President  of  the  War  Memorial  at  the 
time  of  the  original  agreement,  William  G.  Spence,  Chairman  of 
the  American  Legion  War  Memorial  Commission,  recited  the  terms  of 
the  Herbst  Theatre  Agreement  and  reported  that  the  Commission  had 
"voted  approval"  for  the  Commission  to  enter  into  the  Agreem.ent. 
The  same  letter,  which  was  dated  August  12,  1977,  referred  to  Mr. 
Sharkey  as  "our  Representative."   Having  informed  the  War 
Memorial  Board  that  the  terms  of  the  agreement  had  been  approved 
by  the  Commission,  and  referred  to  Mr.  Sharkey  as  the 
"Representative"  for  the  American  Legion  War  Memorial  Commission, 
the  Commission  would  be  in  no  position  to  deny  that  Mr.  Sharkey 
was  acting  as  its  duly  authorized  agent  in  executing  the  Herbst 
Theatre  Agreement. 

The  Minutes  of  the  War  Memorial  Board  dated  September  8, 
1977,  October  1,  1981  document  the  authority  of  the  President  of 
the  War  Memorial  Board  to  execute  the  Herbst  Theatre  Agreement. 

CONCLUSION 

For  the  reasons  stated,  we  are  of  the  opinion  that  the 
agreement  transferring  control  of  what  was  formerly  the  veterans 
auditorium  to  the  War  Memorial  Board  of  Trustees  did  not  violate 
the  terms  of  the  1921  War  Memorial  Trust  Agreement  and  tnat  che 
transfer  agreement  was  properly  execured. 

Very  truly  yours, 

GEORGE  AGNOST,  Citv  Attorney 

^- 

TUDITH  L.  TEICH?l.ANr" 
Deputy  City  Attorney 

APPROVED : 

GEORGE  AGNOST     "T 
City  Attorney 
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SUBJECT : 
REQUESTED  BY: 
PREPARED  BY: 


Jurisdiction  of  the  Board  of  Trustees  to  Allocate 
Space  in  the  War  Memorial  Veterans  Building. 

THOMAS  E.  HORN,  President 

War  Memorial  Board  of  Trustees 

JUDITH  L.  TEICHMAN 
Deputy  City  Attorney 


QUESTIONS  PRESENTED 

(1)  "Does  the  Board  of  Trustees  of  the  War  Memorial 
have  the  authority,  independent  of  the  San  Francisco  Posts 
of  the  American  Legion  and  the  War  Memorial  Commission,  to 
grant  rights  to  an  individual  American  Legion  Post  .  .  .  . " 

(2)  "Likewise,  does  the  Board  of  Trustees  of  the  War 
Memorial  have  jurisdiction  to  grant  rights  to  a  coalition 
of  Veterans  groups,  such  as  the  United  Veterans,  which  are 
apparently  neither  American  Legion  Posts  nor  represented  by 
the  War  Memorial  Commission?"   Horn  to  Agnost,  January  10, 
1985. 

ANSWERS 

(1)  The  rights  and  related  obligations  of  the  American 
Legion  Posts  to  the  use  of  space  in  the  Veterans  Building  are  the 
rights  of  the  Posts  acting  as  a  group  rather  than  individually; 
thus,  the  Board  of  Trustees  of  the  War  Memorial  does  not  have  the 
authority  to  grant  rights  to  space  to  individual  American  Legion 
Posts . 

(2)  The  1921  War  Memorial  Trust  Agreement  ["Trust 
Agreement"]  provides  for  the  use  of  space  by  veterans 
organizations  which  are  not  American  Legion  Posts  if  the  Posts 
"desire  to  install"  them  and  "under  such  rules  and  regulations  as 
the  Posts  adopt.   The  War  Memorial  Board  of  Trustees  has  no 
authority  to  grant  rights  to  the  use  of  space  to  such  groups. 
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DISCUSSION 

The  first  question  raises  an  issue  which  has  only  been 
addressed  indirectly  by  this  office  in  the  past;  that  is,  whether 
the  War  Memorial  Board  of  Trustees  may  grant  space  rights  to 
American  Legion  Posts  individually.   The  second  question  is 
whether  the  Board  of  Trustees  may  grant  space  rights  to  veterans 
organizations  which  are  not  American  Legion  Posts.   We  will 
discuss  the  second  question  first  as  it  has  been  explicitly 
covered  in  prior  City  Attorney  opinions  which  necessarily  contain 
the  answer  to  the  first  question. 

In  determining  who  has  authority  to  allocate  and  control 
the  use  of  space  in  the  War  Memorial  Veterans  Building,  the 
controlling  document  is  the  1921  War  Memorial  Trust  Agreement 
["Trust  Agreement"].   See  City  Attorney  Opinion  85-3,  "Rights  of 
American  Legion  Posts  and  Other  Veterans  Groups  in  the  War 
Memorial  Veterans  Building,"  issued  this  same  date. 

Under  "C.   Requirement  of  and  Trust  in  Favor  of  San 
Francisco  Posts  of  the  American  Legion,"  the  Trust  Agreement 
provides,  in  pertinent  part: 

"The  building  to  be  occupied  by  the  San 
Francisco  Posts  of  the  American  Legion  shall  be 
occupied  and  used  by  the  various  organized  and 
authorized  San  Francisco  Posts  of  the  American 
Legion  without  rent  charge.   The  San  Francisco 
Posts  of  the  American  Legion,  or  a  majority  of 
them,  shall  under  such  rules  and  conditions  as 
they  may  prescribe,  provide  headquarters  for 
Veterans  of  the  Mexican  War,  Grand  Army  of  the 
Republic,  Spanish-American  War  Veterans,  and  such 
other  patriotic  organizations  as  said  San 
Francisco  Posts  of  the  American  Legion  may  from 
time  to  time  desire  to  install."   [Emphasis 
added. ] 

In  Opinion  #621,  November  14,  1932,  "War  Memorial  Trust 
Interpretation,"  the  City  Attorney  considered  the  foregoing 
provision  in  the  Trust  Agreement  and  concluded  that: 

"...  the  wish  and  will  of  the  American  Legion 
posts,  with  respect  to  veteran  and  other 
patriotic  organizations,  is  superior  to  that  of 
the  Board  of  Trustees  of  the  War  Memorial." 
Opinion  #621,  p. 2. 
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He  went  on  to  state: 

"The  operation,  management  and  control  of  the  War 
Memorial  with  the  exception  of  the  allotment  of 
space  to  veteran  and  patriotic  organizations,  is 
entirely  in  the  hands  of  the  Board  of  Trustees  . 
.  .  ."   [Emphasis  added.]   Opinion  #621,  p.  3. 

We  reaffirm  the  holding  in  City  Attorney  Opinion  #621  that  under 
the  terms  of  the  1921  Trust  Agreement  only  the  American  Legion 
Posts  can  allocate  space  to  veterans  organizations  which  are  not 
American  Legion  Posts. 

In  addition,  we  conclude  that  the  question  of  whether  the 
Board  of  Trustees  can  grant  space  directly  to  American  Legion 
Posts  is  answered  in  City  Attorney  Opinion  #621  in  that  "veterans 
and  patriotic  organizations"  in  the  foregoing  quotation 
necessarily  include  individual  American  Legion  Posts.   Stated 
affirmatively,  we  read  the  earlier  opinion  as  holding  that 
management  and  control  of  the  space  alloted  to  American  Legion 
Posts  is  in  the  American  Legion  Posts  as  a  group  rather  than  in 
the  American  Legion  Posts  as  individual  organizations. 

In  this  connection,  we  also  note  that  it  would  not  be 
feasible  to  administer  the  terms  of  the  Trust  Agreement  as  it 
pertains  to  veterans  organizations  other  than  through  the 
American  Legion  Posts  acting  as  a  group.   In  particular, 
paragraph  (9)  of  the  Trust  Agreement  contains  conditions  which  it 
would  be  difficult  to  administer  if  the  rights  and  obligations  of 
the  American  Legion  Posts  were  not  treated  as  those  of  the 
group.   For  example,  subparagraph  (9)(d)  requires  the  occupants 
to  "keep  the  interior  of  the  building  cleanly  and  in  good  order 
and  repair,  and  promptly  make  and  pay  for  all  necessary  repairs, 
replacements  and  renovations,"  and  subparagraph  (1)  requires  the 
occupants  to  pay  for  utilities  and  janitorial  and  elevator 
services . 

An  earlier  City  Attorney's  Opinion,  No.  639,  December  12, 
1932,  "May  the  County  Council  of  the  American  Legion  Act  for  the 
American  Legion  Posts  in  the  War  Memorial,"  is  also  pertinent  on 
the  question  of  whether  the  War  Memorial  Board  of  Trustees  can 
grant  right  to  space  to  individual  American  Legion  Posts 
independent  of  any  action  by  a  majority  of  the  Legion  Posts  or 
their  representative.   In  that  opinion,  the  City  Attorney 
examined  the  Trust  Agreement  and  held  that  the  American  Legion 
Posts  could  authorize  the  American  Legion  County  Council  to  act 
on  their  behalf  in  connection  with  the  War  Memorial  Trust  but 
that  any  Legion  Post  which  declined  to  authorize  the  Council  to 
act  on  its  behalf  had  the  right  to  have  its  vote  counted.   He 
explained: 
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"...  [the  Trust  Agreement]  was  intended  to 
give  all  of  the  American  Legion  Posts  of  San 
Francisco  full  and  ecpual  representation  with 
regard  to  all  matters  concerning  the  War 
Memorial."   [Emphasis  added.] 

Quite  clearly,  there  is  no  "representation"  regarding  allocation 
of  space  to  either  American  Legion  Posts  or  non-American  Legion 
Posts  unless  the  decisions  are  made  by  the  Legion  Posts  acting  as 
a  group. 

On  the  propriety  of  looking  to  the  Trust  Agreement  as  a 
whole  to  determine  the  intent  of  those  who  established  the  trust, 
see  Brock  v.  Hall,  (1949)  33  C.2d  885,  at  889,  in  which  the 
California  Supreme  Court  held: 

"...  in  ascertaining  the  intention  of  the  trustor 
the  court  is  not  limited  to  determining  what  is 
meant  by  any  particular  phase  but  may  also 
consider  the  necessary  implication  arising  from 
the  language  of  the  instrument  as  a  whole." 

See  also  Randall  v.  Bank  of  America,  (1941)  48  C.A.2d  249,  at 
252,  and  Country  National  Bank  Etc.  Co.  v.  Sheppard,  (1955)  136 
C.A.2d  205,  at  215. 

Finally,  it  appears  that  since  the  early  1930 's,  the  War 
Memorial  Board  has  dealt  with  the  American  Legion  Posts  as  a 
group,  acting  through  the  American  Legion  War  Memorial 
Commission.   For  example,  see  Minutes,  November  17  and  December  1 
and  8,  1932,  and  January  5  and  12,  1933.   To  the  extent  that  this 
practice  reflects  the  advice  of  the  legal  advisor  to  the  Board, 
the  City  Attorney,  and  a  practical  construction  placed  on  the 
Trust  by  the  Board  and  acquiesced  in  for  over  50  years  by  the 
individual  American  Legion  Posts  and  other  veterans  groups,  "it 
is  entitled  to  great  weight."   See  Davenport  v.  Davenport 
Foundation,  (1950)  36  C . 2d  67,  at  73-74.   See  also  Leydecker  v. 
Warren,  (1955)  135  C.A.2d  484,  at  489. 

CONCLUSION 

We  hereby  reaffirm  prior  City  Attorney  opinions  concluding 
that  the  War  Memorial  Board  of  Trustees  has  the  power  to  allocate 
space  to  use  by  veterans  groups,  including  American  Legion  Posts, 
but  that  the  Board  has  no  power  to  grant  the  use  of  space  in  the 
Veterans  Building  directly  to  any  individual  veterans' 
organization,  whether  or  not  an  American  Legion  Post.   The 
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occupation  of  particular  space  by  particular  veterans 
organizations,  including  American  Legion  Posts,  is  subject  to  the 
control  of  the  American  Legion  Posts  acting  as  a  group. 

Respectfully  submitted, 

GEORGE  AGNOST 
City  Attorney 

JUDITH  L.  TEICHMAN 
Deputy  City  Attorney 


APPROVED : 


GEORGE  AGNOST 
City  Attorney 
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SUBJECT : 
REQUESTED  BY: 
PREPARED  BY: 


Use  of  Nourse  Auditorium  as  a  Courtroom; 
Handicapped  Access 


Honorable  Ira  Brown 
Judge,  Superior  Court 

Burk  E.  Delventhal 
Deputy  City  Attorney 


QUESTIONS  PRESENTED 


DOCUWiENTc  ~:.;>T. 

MAR  2  n  iof>5 

PUBLIC  LIBRAAV; 


1.  May  the  Superior  Court  convene  in  a  location  other  than  the 
courtrooms  in  City  Hall  and  the  Hall  of  Justice? 

2.  If  Nourse  Auditorium  in  the  School  District  Building  is 
converted  for  use  as  a  courtroom,  do  the  State  Handicapped  Access 
Laws  apply? 

CONCLUSIONS 
1.     Yes. 


Yes. 


ANALYSIS 


You  have  sought  the  advice  of  this  office  as  to  whether  the 
Superior  Court  may  convene  in  the  Nourse  Auditorium  which  belongs 
to  the  San  Francisco  Unified  School  District.   You  further  asked 
whether  the  Handicapped  Access  Laws  would  apply  to  alterations 
made  to  that  auditorium  to  accommodate  the  trial.   The 
alterations  will  be  paid  for  by  the  litigants,  no  city  or  school 
district  funds  will  be  used. 

The  location  of  Superior  Court  is  governed  by  Government 
Code  Section  69741,'  which  provides  in  relevant  part: 


All  sections,  unless  otherwise  indicated,  are  found  in  the 
California  Governm.ent  Code. 
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"Except  as  otherwise  provided  by  Section  68099, 
each  superior  court  shall  hold  its  sessions: 

(a)  At  the  location  or  locations  in  each  superior 
court  district  specified  by  ordinance  adopted 
pursuant  to  Article  4  (commencing  at  Section 
69640)  of  this  chapter. 

(b)  In  every  county  in  which  such  an  ordinance  is 
not  in  effect,  at  the  county  seat  and  at  such 
other  locations,  if  any,  as  provided  in  this 
article. 

Section  68099  (now  Section  68115),  deals  with  disasters, 
mass  arrests,  and  other  extraordinary  circumstances  requiring 
deviation  from  normal  practices  not  applicable  to  this  case. 

Since  the  City  and  County  of  San  Francisco  does  not  have 
Superior  Court  districts,  subsection  (a)  of  Section  69741  does 
not  apply.   Section  69741(b)  specifies  that  Superior  Court  shall 
hold  its  sessions  "at  the  county  seat."   Sections  23600  and  23638 
of  the  Government  Code  make  it  clear  that  the  county  seat  of  the 
County  of  San  Francisco  is  San  Francisco.   Hence,  you  may  hold 
Superior  Court  sessions  anywhere  in  the  City  and  County  of  San 
Francisco . 

Your  next  question  relates  to  the  applicability  of  the 
State  Handicapped  Access  Laws  to  the  School  District  building. 

You  inform  us  that  the  San  Francisco  Unified  School 
District  will  make  Nourse  Auditorium  available  for  the  conduct  of 
this  trial.   The  parties  to  the  action  have  agreed  to  finance  the 
alterations  necessary  to  accomodate  the  trial. 

The  question  is  whether  the  Handicapped  Access  Laws  would 
apply  in  view  of  the  facts  that  this  is  a  temporary  use,  the 
construction  will  take  place  on  School  District  property,  the 
construction  will  be  financed  by  private  money,  and  it  involves 
alteration  rather  then  new  construction. 

The  relevant  law  appears  in  Government  Code  Section  4450  et 
seq.   The  basic  scope  of  the  statute  appears  in  Section  4450. 
That  section  provides  in  relevant  part: 

"It  is  the  purpose  of  this  chapter  to  insure  that 
all  buildings,  structures,  sidewalks,  curbs,  and 
related  facilities,  constructed  in  this  state  by 
the  use  of  state,  county,  or  municipal  funds,  or 
the  funds  of  any  political  subdivision  of  the 
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state  shall  be  accessible  to  and  usable  by  the 
physically  handicapped." 

The  San  Francisco  Unified  School  District  is  a  political 
subdivision  of  the  State  of  California  Gould  v  Richmond  School 
Dist .  (1943)  58  Cal.App.2d  497,  502  [136  P. 2d  864];  Ridge  v 
Boulder  Creek  Union  Junior-Senior  High  School  Dist.  (1943) 
60  Cal.App.2d  453  [140  P. 2d  990].   Hence,  if  Nourse  Auditorium 
were  to  be  built  today,  it  would  be  subject  to  access 
requirements  for  the  physically  handicapped. 

Sections  4451(a)  and  4451(e)  further  elucidate  the 
legislative  policy.   They  provide: 

(a)  Except  as  otherwise  provided  in  this  section, 
this  chapter  shall  be  limited  in  its  application 
to  all  buildings  and  facilities  stated  in  Section 
4450  intended  for  use  by  the  public,  which  have 
any  reasonable  availability  to,  or  usage  by, 
physically  handicapped  persons,  including  all 
facilities  used  for  education  and  instruction, 
including  the  University  of  California,  the 
California  State  University  and  the  various 
community  college  districts,  which  were 
constructed  in  whole  or  in  part  by  use  of  state, 
county,  or  municipal  funds,  or  the  funds  of  any 
political  subdivision  of  the  state. 

(e)  This  chapter  shall  apply  to  temporary  or 
emergency  construction  as  well  as  permanent 
buildings . 

Section  4456  provides: 

After  the  effective  date  of  this  section 
[January  1,  1972]  any  building  or  facility  which 
would  have  been  subject  to  this  chapter  but  for 
the  fact  that  it  was  constructed  prior  to 
Nove.mber  13,  1968,  shall  com.ply  with  the 
provisions  of  this  chapter  when  alterations, 
structural  repairs  or  additions  are  made  to  such 
building  or  facility.   This  requirement  shall 
only  apply  to  the  area  of  specific  alteration, 
structural  repair,  or  addition  and  shall  not  be 
construed  to  mean  that  the  entire  structure  or 
facility  is  subject  to  this  chapter.  (Emphasis 
added) 
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Accord,  Health  and  Safety  Code  Section  19955  which  provides  that 
"public  accommodations  or  facilities  constructed  in  this  state 
with  private  funds"  are  subject  to  the  handicapped  access  laws 
and  defines  public  accommodations  to  include  "auditoriums". 

Hence,  it  becomes  clear  that  the  Handicapped  Access  Law 
applies  to  school  district  structures,  to  temporary  as  well  as 
permanent  construction,  and  to  alterations  in  existing  buildings 
in  the  area  of  the  specific  alteration,  structural  repair  or 
addition. 

Although  Section  4450  applies  to  buildings  constructed  with 
municipal  funds  or  funds  of  any  political  subdivision  of  the 
state,  Section  4456,  which  refers  to  alterations,  does  not 
require  that  the  alterations  be  made  with  public  funds.   The 
basic  legislative  policy  is  that  property  owned  by  governmental 
entities  shall  be  subject  to  these  requirements.   When  outsiders 
pay  for  alterations,  they  are  making  a  gift  of  their  money  to 
facilitate  the  alterations  to  the  government  property.   Since  the 
alteration  becomes  a  part  of  the  governmental  structure,  it 
belongs  to  the  governinental  entity  that  owns  the  structure. 
Therefore,  we  conclude  that  the  handicapped  access  regulations 
apply.   They  require  that  the  areas  of  the  school  district 
buildings  intended  for  this  trial  contain  the  requisite 
handicapped  access  facilities. 

These  requirements  would  be  applicable  to  the  auditorium 
itself,  to  doorways  providing  access  to  the  auditorium  and 
doorways  leading  to  ancillary  facilites  such  as  bathrooms,  which 
are  also  to  be  used  by  members  of  the  public  in  connection  to  the 
auditorium  use. 

You  also  informed  us  that  the  court  is  considering  using  a 
second  bathroom  on  the  second  floor  for  jurors  only.   You  asked 
whether  that  bathroom  was  also  subject  to  the  handicapped  access 
regulations . 

Uniform  Building  Code  Section  1711(b)  provides. 

Where  toilet  facilities  are  provided  on  any 
floor  where  access  by  the  physically  handicapped 
is  required  .  .  . ,  at  least  one  such  facility  for 
each  sex  shall  comply  with  the  requirement  of 
this  section. 

It  could  be  maintained  that  this  provision  requires  that  the 
second  bathroom  be  accessible  to  the  handicapped.   However,  we 
have  reached  the  contrary  conclusion. 

Section  1711(b)  must  be  read  in  light  of  the  provisions  of 
Government  Code  Section  4451(f),  which  state 
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Administrative  authorities  as  designated  under 
Section  4453  may  grant  exceptions  from  the 
literal  requirements  of  the  building  standards 
published  m  the  State  Building  Standards  Code 
relating  to  access  for  the  physically  handicapped 
or  the  other  regulations  adopted  pursuant  to  this 
section  or  permit  the  use  of  other  methods  or 
materials,  but  only  when  it  is  clearly  evident 
that  equivalent  facilitation  and  protection  are 
thereby  secured. 

The  general  language  in  the  case  of  People  ex  rel 
Deukmeiian  v.  CHE,  Inc.  (1983)  150  Cal.App.3d  123,  136 — 
[197  Cal  Rptr.  484],  is  also  relevant.   In  this  case,  the  Court 
of  Appeal  stated 

"[t]he  legislature  obviously  intended  that,  when 
ground  floor  public  accommodations  satisfy  the 
required  standards,  access  to  the  same  facilities 
on  upper  floors  need  not  be  readily  accessible  to 
the  physically  handicapped, 

_   While  this  case  dealt  with  the  provision  of  dining 
facilities  m  a  restaurant  on  multiple  levels,  it  supports  our 
conclusion  that,  if  accessible  bathrooms  are  provided  on  the 
first  floor  of  Nourse  Auditorium  and  there  is  ready  access  from 
the  second  floor  to  the  first  floor,  the  building  will  comply 
fully  with  the  handicapped  access  laws.   As  long  as  the  ground 
floor  bathroom  is  available  to  handicapped  persons  and  it 
provides  facilities  equivalent  or  equal  to  those  on  the  second 
floor,  then  the  bathroom  on  the  second  floor  need  not  comply. 

You  are  so  advised. 

Very  truly  yours , 


GEORGE  AGNOST 


DHAL 
Deputy  City  Attorney 


Gr.ORGE  AGNOST 
City  Attorney 
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City  and  County  of  San  Francisco: 


George  Agnost, 
City  Attorney 
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OPlNtON    NO.     Q'i~7 


SUBJECT: 


Sales    of    Asphalt    Pcoduoed    by   City-owaed 
Asphalt   Plaut 
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Quest  ioti    PtresoDtofl 

May    the   City   and   County   ol    San   Ftancisco    sell   asphalt 
produced    by    the    City   and   County's    asphalt    plant    to    private 
contractors    and    other    government    agencies? 

Cone  1 us  ion 

Yes.  if.    such  activity  is  supported  by  findings  that  a 
public  purpose  will  thereby  be  served. 


Analy.'.  i  s 

Generally  speaking,  cities  possess  anrl  can  exercise  only 
such  powers  as  ace  (1)  expressly  granted  to  them  by  constitu- 
tutional.  charter,  or  statutory  provisions;  (2)  necessarily  or 
fairly  implied  as  incident  to  such  express  powers;  or  (3)  neces- 
sary or  indispensable  (not  merely  convenient)  to  the  accomplish- 
ment of  the  declaced  objects  and  purposes  of  the  City.   W<?st 
Coast  Advert i sing  Co.  v.  San  Francisco .  14  Cal.2d  516  (1939); 
San  Francisco  v.  Boyle,  19  5  Cal.  42  6  (1925). 
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In  view  of  these  principles,  it  is  important  to  note  ihat 
the  California  Legislature  has  not  adopted  statutes  in  thcj  area 
of  asphalt  sales.   There  is  therefore  no  real  issue  as  to  whether 
the  legislature  intended  to  occupy  the  the  field  to  the  exclusion 
of  all  local  regulation.   See  Beville.  47  Cal.2d  at  8'j9. 
Instead,  the  City  and  County's  proposed  plan  to  sell  asphalt 
seems  to  relate  to  the  City  and  County's  internal  business 
affairs,  much  as  the  operation  of  a  municipal  market  by  the  city 
of  Berkeley  had  been  held  within  the  sphere  of  municipal 
affairs.   Bank  v.  Bell.  62  Cal.App.  320  (1923). 


The  court  in  Bank  v.  Bell,  supra,  set  forth  the  following 
test  in  defining  a  municipal  affair: 
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Any  pow<ic  conferred  on  a  municipality  must  be  exerc:ised 
for  a  public  use  or  purpose,  as  distinguished  from  a  private 
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The  above  principles  of  public  purpose  and  municipal  affair:; 
indicate  that  the  municipal  sale  of  asphalt  is  permissible  if  the 
Board  of  Supervisors  finds  that,  because  an  adequate  supply  of 
asphalt  does  not  exist  in  the  San  Francisco  area.  San  Francisco 
residents  are  being  subjected  to  substantial  hardships;  i.e., 
substantial  housing  and  other  cost  increases  and  inability  to 
maintain  and  construct  projects.   You  informed  us  that  the 
nearest  suppliers  of  asphalt  are  in  South  San  Francisco,  Berkeley 
and  Brisbane;  therefore,  specific  findings  must  be  made  regarding 
substantial  cost  increases  caused  by  the  need  for  local  contrac- 
tors to  travel  to  those  locations  to  obtain  paving  materials. 
Furthermore,  specific  findings  should  be  made  regarditig  how  ofi.ini 
and  to  what  extent  those  private  plants  rjce    incapable  of  meeting 
the  demands  of  our  local  contractors.   Such  findings  must  be 
based  upon  written  and  oral  testimony  presented  to  the  Board  by 
paving  contractors,  developers,  architects,  and  other  affected 
parties.   The  Board  must  be  provided  with  the  information 
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It  is  recommended  that  the  sale  of  asphalt  be  accomplished 
by  the  enactment  of  an  ordinance  which  sets  forth  procedures  for 
offering  and  selling  asphalt  at  the  prevailing  market  rate  in 
accordance  with  applicable  charter  provisions.   In  addition,  it 
is  suggested  that  the  ordinance  provide  for  a  specific  term  of 
authorization,  after  which  the  ordinance  will  expire  unles;-.  the 
Board  of  Supervisors  annually  adopts  a  resolution  containing 
findings  that  a  shortage  of  asphalt  is  still  in  existcMure. 

Respectfully  submitted. 

GKOKCih;  AGNOST 
City  Attorney 


/JOHN  S.  RODDY 
(^  y   Deputy  Ciyy  Attorney 


CAR  IN  T/  tMJJlSAKl 
Law  Clerk 


APPROVKD 
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City  AttoriKiy 
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SUBJECT ; 


REQUESTED  BY: 


PREPARED  BY: 


Applicability  of  Child  Abuse 
Reporting  Laws  to  Members  of  the 
San  Francisco  Fire  Department 
Firehawk  Counseling  Program 

Emmet  D.  Condon,  Chief 

San  Francisco  Fire  Department 

ROBERT  H.  AARONSON 
Deputy  City  Attorney 


QUESTIONS  PRESENTED 


1.  Are  Firefighters,  Acting  as  Counselors  to  Children 
in  the  Juvenile  Firesetter  Program,  Required  to  Report 
Suspected  Child  Abuse? 

2.  Whether  or  Not  the  Individual  Firefighters  are 
Required  to  Report  Abuse,  Do  They  Have  Any  Immunity  for 
Reporting  Such  Abuse? 


CONCLUSION 

Firefighter  acting  as  counselors  to  children  in  the 
Firehawk  Program  are  required  to  report  suspected  child  abuse 
pursuant  to  the  Child  Abuse  Reporting  Laws  of  this  State. 

So  long  as  all  child  abuse  reporting  is  made  in  good  faith, 
all  persons  are  immune  from  liability,  both  civilly  and 
criminally.   As  mandatory  reporters,  firefighters  are  so 
protected  regardless  of  whether  their  reports  are  made  in  good 
faith  or  not. 
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OPINION  No.  85-8 


Emmett  D.  Condon,  Chief  April  23,  1985 


ANALYSIS 

The  Child  Abuse  Reporting  laws  appear  in  the  California 
Penal  Code  at  sections  11165  et  seq.   Generally  speaking,  these 
statutes  divide  prospective  reporters  into  two  catagories:  those 
who  must  report  and  those  who  may  report.   The  mandatory 
reporters  are  those  who  regularly  work  with  children  or  those 
with  special  medical  training.   'Child  abuse'  is  defined  as 
including  non  accidental  infliction  of  physical  injury,  sexual 
assault  or  exploitation  as  well  as  negligent  treatment. 

Mandatory  reporters  are  "any  childcare  custodian,  medical 
practitioner,  non  medical  practitioner,  or  employee  of  a  child 
protective  agency" . 

"Childcare  custodian"  includes  teachers  and  other  personnel 
of  public  or  private  schools,  employees  of  public  or  private  day 
camps,  employees  of  licensed  child  community  care  facilities, 
Headstart  teachers  and  employees  of  childcare  institutions. 
"Medical  practitioner"  includes  all  doctors,  psychiatrists, 
psychologists,  nurses,  emergency  medical  technicians  (both  Level 
I  and  Level  II),  and  paramedics.   "Non  medical  practitioner"  is 
defined  as  including  county  public  health  employees  treating 
children,  child  counselors,  and  religious  practitioners  who 
examined  or  treat  children.   The  expression  "child  protective 
agency"  means  the  police  or  sheriff's  department,  county 
probation  department  or  the  county  welfare  department. 

The  determinative  question  then  is  whether  the  program 
itself  or  individual  participating  fire  department  employees  fall 
within  any  of  the  mandatory  reporting  categories. 

As  to  the  program  as  a  whole,  we  conclude  that  the  Act 
imposes  the  duty  of  reporting.   Both  by  the  terms  used  to 
describe  the  program  as  well  as  the  description  of  its  content, 
the  Firehawk  program  is  a  child  counseling  program  and  the 
individual  participating  firefighter  are  child  counselors. 
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The  Fire  Department  pamphlet  describing  the  program  refers 
to  it  as  a  "Child  Firesetting  Counseling  Program".   The  pamphlet 
speaks  of  specially  trained  firefighters  as  counseling  children. 
The  Firehawk  counselors  are  expected  to  see  each  assigned  child 
for  eight  hours  per  month  and  call  the  child  on  a  weekly  basis. 
The  counselor  is  expected  to  be  constantly  attentive  to  certain 
signs  of  stress  or  dilemma  in  the  child's  composure  and  to  advise 
the  child  on  healthy  ways  to  express  anger,  resolve  conflicts  and 
express  needs.   Firehawk  counselors  are  expected  to  be  on  call 
constantly  for  the  children  with  whom  they  are  working.   The  term 
of  participation  for  each  child  is  one  year.   At  the  end  of  this 
year,  the  counselor  is  required  to  make  a  recommendation 
regarding  whether  additional  referrals  are  called  for  or  not. 

Apart  from  the  applicability  of  the  mandatory  reporting  to 
the  program  as  a  whole,  it  appears  that  a  number  of  individuals 
in  the  Firehawk  Program,  apart  from  their  formal  role  in  the 
program,  would  be  required  to  report  child  abuse  of  which  they 
were  aware.   For  example.  Dr.  Jessica  Gaynor,  a  licensed  clinical 
psychologist  on  contract  with  the  Fire  Department,  is  clearly  a 
medical  practitioner.   The  same  would  be  true  of  all  firefighters 
who  have  been  certified  as  emergency  medical  technicians  or 
paramedics . 

Based  on  the  foregoing,  it  is  the  opinion  of  this  office 
that  all  counselors  and  others  who  have  regular  contacts  with 
participating  children  in  the  San  Francisco  Firehawk  Program, 
otherwise  known  as  the  Child  Firesetter  Counseling  Program,  are 
required  by  the  Child  Abuse  Reporting  Laws,  Penal  Code  Sections 
11165  et  seq. ,  to  report  all  child  abuse  that  each  employee  has 
knowledge  of  or  observes  within  the  scope  of  his  or  her 
employment.   A  copy  of  the  statutes  accompanys  this  opinion. 

As  to  the  questions  of  legal  liability  for  reporting  child 
abuse,  the  reporting  laws  immunize  all  required  reporters  from 
civil  or  criminal  liability  for  the  making  of  any  required 
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reports.   Persons  not  required  to  make  a  child  abuse  report  are 
also  immune  from  civil  or  criminal  liability  unless  it  can  be 
proven  that  the  report  was  false  and  the  reporter  knew  at  the 
time  that  the  report  was  false. 

Additionally,  those  required  to  report  are  also  insulated 
from  civil  or  criminal  liability  for  providing  access  to  the 
vicims  in  response  to  a  request  from  a  child  protective  agency. 

Lastly,  I  might  point  out  that  so  long  as  the  employees  of 
the  Firehawk  Program  are  also  concurrently  employees  of  the  San 
Francisco  Fire  Department  and  that  these  San  Francisco  Fire 
Department  employees  work  with  the  Firehawk  Program  as  part  of 
their  San  Francisco  Fire  Department  responsibilities,  our  office 
would  represent  any  and  all  Fire  Department  employees  civilly 
sued  for  reporting  child  abuse. 


Respectfully  submitted. 


GEORGE  AGNOST 
City  Attorney 


lOBERT  H.  AARONSON 
Deputy  City  Attorney 
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SUBJECT; 


ARTS  COMMISSION  JURISDICTION  OVER  DESIGN  AND 
ERECTION  OF  NEWS  KIOSKS 


REQUESTED  BY:   CLAIRE  ISAACS 

Director  of  Cultural  Affairs 

REGINA  ALMAGUER 

Coordinator  of  the  Civic  Design  Committee 

Arts  Commission 

45  Hyde  Street,  Room  319 

San  Francisco,  CA 


PREPARED  BY:    KATHLEEN  A,  FOLEY 

Deputy  City  Attorney 


QUESTION  PRESENTED 


What  is  the  jurisdiction  of  the  Civic  Design  Committee  of  the 
Arts  Commission  as  it  relates  to  the  design  and  erection  of  news 
kiosks  on  property  belonging  to  or  extending  over  or  upon  any 
public  property  belonging  to  the  City  and  County  of  San  Francisco? 


ANSWER 


The  Arts  Commission  has  no  jurisdiction  over  any  news  kiosk 
which  is  portable  and  has  no  authority  to  approve  any  news  kiosk 
with  respect  to  the  aesthetics  of  its  design  or  location. 


-  1  - 


OPINION  NO.  85-9 


ANALYSIS 


You  have  asked  this  office  for  a  legal  opinion  on  the 
jurisdiction  of  the  Civic  Design  Comniittee  of  the  Arts  Commission 
as  it  relates  to  the  design  and  erection  of  news  kiosks  on  property 
belonging  to  or  extending  over  or  upon  any  public  property 
belonging  to  the  City  and  County  of  San  Francisco. 

Of  specific  interest  at  the  present  time  is  jurisdiction  over 
a  news  kiosk  on  the  sidewalk  in  front  of  the  450  Sutter  Building. 

San  Francisco  Charter  Section  3.601  gives  the  Arts  Commission 
certain  powers  over  "structures  erected  or  to  be  erected  upon  land 
belonging  to  the  city  and  county,  .  .  .  and  which  shall  extend  over 
or  upon  any  street,  avenue,  highway,  park  or  public  place  belonging 
to  the  city  and  county."   These  powers  are  "similar"  to  those 
relating  to  works  of  art,  that  is,  that  models  or  designs  along 
with  proposed  locations  must  be  submitted  to  and  approved  by  the 
Commission . 

With  respect  to  news  kiosks,  the  Commission  does  not  have  the 
above  powers  if  the  kiosk  is  not  a  "structure."   The  power  of  the 
Commission  to  act  with  respect  to  news  kiosks  which  are  structures 
is  restricted  by  constitutional  considerations. 

The  classification  of  a  news  kiosk  as  a  structure  depends 
upon  its  portability.   As  this  office  advised  the  Board  of 
Supervisors  on  March  28,  1973  (Opinion  73-31),  and  the  San 
Francisco  Municipal  Railway  on  September  19,  1973  (Opinion  73-124), 
the  term  "structures"  as  used  in  Charter  Section  3.601,  and  when 
applied  to  something  which  is  not  a  work  of  art,  contemplates 
something  which  "in  the  normal  course  of  events  would  remain  in 
that  one  location  where  erected."   (Opinion  73-31,  second 
paragraph.)   (Opinion  73-31  states  that  litter  receptacles  are 
portable  and  therefore  not  structures.   Parking  meters  and  the 
scoreboard  at  Kezar  Stadium  where  found  to  be  permanent,  and  hence 
structures.)   Opinion  73-124  states  that  trolley  poles  are 
structures,  but  landscaping  is  not  a  structure. 

News  kiosks  are  often  portable  booths  which  are  assembled 
off-site  and  carried  to  their  locations  and  placed  there.   Such 
news  kiosks  are  not  structures  as  contemplated  by  Charter  Section 
3.601. 
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If  specific  news  kiosks  on  or  over  public  property  are  found 
to  be  structures,  that  is,  if  they  are  permanently  affixed  to  their 
sites,  the  Arts  Commission  would  have  no  authority  to  approve  the 
designs  or  locations  on  the  basis  of  aesthetics.   Because  First 
Amendment  protection  extends  to  "all  modes  of  communication  that 
may  be  utilized  to  disseminate  ideas  and  protected  expression  on 
the  public  streets"  (Kash  Enterprises,  Inc.  v.  City  of  Los  Angeles 
[1977]  19  Cal.3d  294,  301),  public  entities  are  allowed  to  exercise 
their  regulation  of  news  vendors  or  vending  devices  only  as  to 
time,  place  and  manner  and  only  reasonably. 


Streets  and  s 
First  Amendment  act 
streets  and  sidewal 
reasonable.  Calif o 
of  Burbank  (1975)  5 
the  sidewalk  with  h 
which  could  be  enjo 
Cal.App.383  [involv 
and  six-and-one-hal 
be  kept  neat  and  cl 
cannot  be  required. 


idewalks  are  p 
ivities  so  all 
ks  for  the  dis 
rnia  Newspaper 


resumptively  proper  places  for 
restrictions  placed  on  users  of 

tribution  of  news  must  be 
Publishers  Assoc.,  Inc.  v.  City 


1  Cal.App.3d  50,  53,  54.   If  someone  is  blocking 
is  newsstand,  it  could  constitute  a  nuisance, 
ined.   (City  Investment  Co.  v.  Racik  [1928]  88 
ing  a  newsstand  four  feet  wide,  ten  feet  long 
f  feet  high]).   A  newsstand  may  be  required  to 
ean,  but  a  specific  degree  of  "attractiveness" 
(See  Kash,  supra ,  at  page  305.) 


In  conclusion,  the  Arts  Commission,  pursuant  to  Charter 
Section  3.501,  has  no  authority  over  news  kiosks  which  are  not 
structures  as  contemplated  by  Charter  Section  3.601.   The  City  and 
County  of  San  Francisco  may  reasonably  restrict  the  time,  place  and 
manner  of  the  use  of  the  kiosks.   Unreasonable  restrictions  would 
be  those  based  on  the  aesthetics  of  kiosks  or  their  visual  impact 
on  buildings  nearby. 


Respectfully  submitted. 


GEOlRGE  AGNOST 
City  Attorney 


k 


GEORGE  AGNOST 
City  Attorney 


KATHLEEN  A.  FOLEY 
Deputy  City  Attorney 
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SUBJECT:        Regulation  of  Stun  Guns 

REQUESTED  BY:    JOHN  L.  MOLINARI 

President,  Board  of  Supervisors 

PREPARED  BY:     BURK  E.  DELVENTHAL 

Deputy  City  Attorney  ,,,^^^1:^ 

MARCIA  F.  CUTLER  '''^^   ^ 

Legal  Assistant 

QUESTION  PRESENTED 

May  the  San  Francisco  Board  of  Supervisors  adopt 
legislation  regulating  "stun  guns"  in  the  City  and  County  of  San 
Francisco? 

CONCLUSION 

The  City  may  adopt  legislation  regulating  stun  guns  so  long 

it  does  not  address  the  same  area  as  the  state  prohibitions 

against  assaults  on  individuals,  and  police  officers  and 
firefighters . 

ANALYSIS 

We  have  received  a  request  from  your  office  regarding 
whether  the  City  and  County  of  San  Francisco  may  adopt  an 
ordinance  which  regulates  "stun  guns". 

Our  initial  investigations  lead  us  to  conclude  that  a  stun 
gun  refers  to  an  electrical  device  that  contains  two  electrically 
charged  prongs  which,  when  placed  in  contact  with  human  skin  and 
activated,  emit  an  electrical  charge  "stunning"  the  victim. 

The  City's  power  to  regulate  such  devises  emanates  from 
article  XI,  section  7  of  the  California  Constitution  which 
authorizes  the  City  to  adopt,  "...  local,  police,  sanitary,  and 
other  ordinances  and  regulations  not  in  conflict  with  general 
laws."   An  ordinance  regulating  stun  guns  would  clearly 
constitute  such  an  ordinance.   Hence,  the  only  question  is 
whether  such  regulation  would  be  in  conflict  with  state  law. 

Initially  it  is  important  to  distinguish  stun  guns  from 
firearms.   In  the  case  of  Doe   vs.  Cixy  and  Counxy  of  San 
Francisco,    (1982)  136  Cal.App.3d  509  [186  Cal.Rptr.  380],  the 
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Court  of  Appeal  held  that  the  scheme  of  state  laws  requlatina 
firearms  preempted  the  authority  of  the  City  and  Coun?v  of  S?n 
Francisco  to  adopt  prohibit ions'^on  the'possLsJon'^of  hLdguns 

Sectior'l20ofLf?n?'^^^.^°  not  define  a  '•firearm".  Penal  Code 
section  12001  defines  a  "concealable  firearm"  as 

...  any  device,  designed  to  be  used  as  a 
weapon,  from  which  is  expelled  a  projectile  by 
the  force  of  any  explosion,  or  other  form  of 
combustion  and  which  has  a  barrel  less  than  12 
inches  in  length. 

Section  12001  is  part  of  the  scheme  of  laws  the  Court  of  Appeal 
relied  upon  in  concluding  the  state  legislature  preemp?ed  thl 
till  LfTn^r""^^   '°  prohibit  the  possession  of  handguns   Hence 
is   I  ^firelrJ'"   'l^nh%%'  "  ^^^^^^^^  standard  in  de?ermining  Sh^t 
If^t     ^l^^t^"^    ■      Such  determination  is  necessary,  since  exclusivp 
authority  to  regulate  the  possession  of  firearms  rSpSsJs  in  the 

Since  a  stun  gun  does  not  emit  any  projectile  bv  wav  of 
explosion  or  other  form  of  combustion,  we  conclude  that  it  is  not 
a  firearm  within  the  meaning  of  penal  code  section  120S1' 
CounV.   nf%'^'r^^  °'  the  court  of  appeal  in  Doe   vs      City  and 

CUy  s  aithorit7?o'^So.?°^'  T   '""^^"'^   ^^^  conclusion^ha?  the 
city  s  authority  to  adopt  regulations  on  stun  guns  is  preempted. 

We  turn  now  to  the  scheme  of  state  laws  requlatina  stun 
guns  to  determine  whether  any  legislative  intent^?s  manifested 
that  would  preclude  the  proposed  regulations.        anirestea 

^-  ^  v^^-''^^f^  regard  we  are  mindful  of  the  judicial  reluctance  tn 
find  by  implication  that  the  power  of  the  local  gover^ents  to 
?^H  ^i^\"'^"^^^  °f  significant  impact  upon  the^slfe??  Sf 
individuals  IS  preempted.   In  Galvan   v.  Superior  Court    (1969) 
70  Cal.2d  851,  864  [76  Cal.Rptr.  642],  the  coir[  slid. 

That  problems  with  firearms  are  likely  to 
require  different  treatment  in  San  Francisco 
County  than  in  Mono  County  should  require  no 
elaborate  citation  of  authority.   Such 


a 


Another  weapon  using  electricity  to  "stun"  the  victim  is 
^=^f^?^,:    taser  IS  considered  a  firearm  since  it  shoots 
dart-like  projectiles  attached  to  insulated  wires  that 
carry  an  electric  current  to  the  target.   See  People   v 
?f("^L^i^^''^  ^°  Cal.App.3d  643,  647-648  [139  Cal  Rptr  . 
45];  58  Ops.Atty.Gen.  777,  10-30-75. 
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differences  were  recognized  in  People   v 
Jenkins,    supra    207  Cal.App.2d  Supp.  904,  907  [24 
Cal.Rptr.  410],  People   v.  Commons,    supra,    64 
Cal.App.2d  Supp.  925,  932  [148  P . 2d  724] 
and  in  Gleason    v.  Municipal    Court    226 
Cal.App^2d  584,  587  [38  Cal.Rptr.  226].   The  need 
for  differential  treatment  of  firearms  was  also 
recognized  by  the  Legislature  in  section  25840  of 
the  Government  Code,  which,  as  noted,  authorizes 
counties  to  'prohibit  and  prevent  the  unnecessary 
.  .  .  discharge  of  firearms  .,..'" 

The  same  principle  would  also  apply  with  regard  to  devices  that 
are  not  firearms,  but,  nevertheless,  are  weapons  capable  of 
inflicting  injury.  f        ^  ^^ 

r-o^,n  l^^  """l^   statute  we  have  been  able  to  locate  in  state  law 
regulating  stun  guns  is  Section  244.5  of  the  Penal  Code.   This 
section  regulates  devices  that  emit  electrical  charges  upon 
contact  with  individuals  by  making  it  a  misdemeanor  to  use  such  a 
device  to  assault  an  individual  citizen  with  such  a  device  and  a 
felony  to  assault  a  police  officer  or  a  firefighter  with  such  a 
device   Aside  from  this  statute,  we  have  discovered  no  statutes 
regulating  the  area.   We  have  found  nothing  in  the  legislative 
history  of  these  statutes  or  in  any  other  scheme  of  law  which 
would  manifest  an  expressed  or  implied  intent  by  the  state 
legislature  generally  to  preempt  the  authority  of  local 
governments  to  enact  ordinances  in  this  area.   Accordingly  we 
^H^^'J'^  ?,.^?^^  l^^   legislature  has  expressed  no  intent  to  occupy 
stun  exclusion  of  all  local  regulations  regarding 

Under  article  XI,  section  7  of  the  Constitution,  the  citv 
may  adopt  any  regulation  that  does  not  conflict  with  state  law 
In  addition  to  general  preemption  where  the  legislature  expressly 
or  by  necessary  implication  occupies  the  field,  such  conflicts 
can  arise  where  (l)  the  local  ordinance  regulates  or  proscribes 
that  which  the  state  law  regulates  or  proscribes  -  in  other 
words,  the  local  law  duplicates  or  overlaps  state  law,  (2)  the 
;?N^iu  Y  Pi^oscribes  that  which  is  authorized  by  state  law,  and 
(3)  the  local  law  authorizes  that  which  the  state  has  proscribed 
{People   V.  Commons    (1944)  64  Cal.App.2d  Supp.  925). 

Since  the  only  state  regulation  on  this  subject  relates  to 
use,  any  city  ordinance  that  would  purport  to  make  it  a 
misdemeanor  to  use  a  stun  gun  on  a  victim  would  duplicate  and 
therefore  would  be  in  conflict  with  state  law.   However  any 
other  local  ordinance  would  not  conflict  with  state  law 
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Accordingly,  you  are  advised  that,  aside  from  prohibiting 
their  use,  the  City  and  County  of  San  Francisco  may  adopt  an 
ordinance  regulating  stun  guns.   Should  you  seek  further  advice 
or  assistance  in  preparing  legislation,  please  do  not  hesitate  to 
call  upon  us. 

Respectfully  submitted. 


!URK  E.  DELVENTHAL 
Deputy  City  Attorney 

MARC I A  F.  CUTLER 
Legal  Assistant 


APPROVED : 


GEORGE   AGJ^OST 
City  Attorney 

8184D 


City  and  County  of  San  Francisco: 

?^^^f^^  George  Agnost, 

~  City  Attorney 
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SUBJECT:  STATUS  OF  MUNI  METRO  TURNAROUND  PROJECT  UNDER 

CEQA 

REQUESTED  BY:     DOUGLAS  WRIGHT 

Director,  Planning  &  Development 
Public  Utilities  Cominission 

PREPARED  BY:      ROBIN  REITZES  MANION 

Deputy  City  Attorney  ui. 


QUESTION  PRESENTED 

1.  Is  the  Muni  Metro  Turnaround  Project  exempt  from  CEQA? 

2.  If  it  is  not  exempt,  does  the  examination  of  the  project 
within  the  1-280  Transfer  Concept  Program  EIR/EIS  fulfill 
the  requirements  under  CEQA? 

CONCLUSIONS 

1.  Yes. 

2.  In  light  of  the  above  conclusion,  this  question  need  not  be 
addressed. 

ANALYSIS 

You  have  inquired  whether  the  proposed  Muni  Metro 
Turnaround  Project  is  exempt  under  the  California  Environmental 
Quality  Act  ("CEQA").   The  proposed  project  would  extend  the 
Muni  Metro  subway  several  blocks  east  and  south  from  its 
current  terminus  at  Embarcadero  Station  and  provide  a  loop 
configuration. 
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NATURE  OF  TURNAROUND  PROJECT 

The  Downtown  Plan  Environmental  Impact  Report  (EIR) 
classifies  the  turnaround  as  "Muni's  highest  priority  rail 
project"  (Section  V.E.5).   The  EIR  discusses  the  turnaround  as 
an  essential  mitigation  measure  to  ease  the  excessive  peak 
period  demand  on  transit  facilities  projected  in  the  EIR  (See 
C&R-E.Vl).   Significant  advantages  of  such  a  turnaround  are 
discussed  in  the  EIR: 

The  design  would  permit  48  trains  per  hour,  an 
increase  of  18  trains  per  hour  over  the  30  trains 
per  hour  that  the  system  is  designed  to  move.   A 
turnaround  loop  constructed  at  the  foot  of  Market 
Street  (beyond  the  Embarcadero  Station)  would 
improve  Muni  Metro  service  reliability  and  reduce 
running  times  by  facilitating  LRV  turnaround.   Muni 
anticipates  that  the  turnaround  loop  could  save  two 
to  three  minutes  in  operating  time  per  trip.   The 
time  savings  would  also  reduce  inbound  back-ups  in 
the  subway.  .  .  .   With  the  current  fleet,  actual 
passenger  capacity  on  the  Muni  Metro  would  be 
increased  from  approximately  8,000  riders  per  hour 
to  approximately  9,000  riders  per  hour.   Additional 
fleet  would  be  required  in  order  to  further  increase 
actual  passenger  capacity.  .  .  .  This  project  is 
essential  to  accommodate  peak-period  demand  due  to 
the  planned  growth. 


The  turnaround  has  also  been  discussed  in  connection  with 
the  proposed  Muni  Metro  extension  to  Fourth  and  Townsend 
Streets.   According  to  the  Downtown  Plan  EIR,  this  extension 
would  serve  potential  development  in  the  Rincon  Point/South 
Beach  Redevelopment  Areas  and  on  Rincon  Hill,  as  well  as 
workers  in  the  South-of -Market  Area.   The  extension  would  also 
facilitate  easy  transfer  to  and  from  Southern  Pacific's 
CalTrain.   Ridership  on  the  extension  is  projected  to  be 
between  15,000  and  22,000  trips  a  day. 

APPLICABILITY  OF  CEQA 

In  analyzing  the  statutory  provisions  of  CEQA,  we  are 
mindful  of  several  principles  of  statutory  construction.   The 
primary  rule  is  to  "ascertain  the  intent  of  the  Legislature  so 
as  to  effectuate  the  purpose  of  the  law."   Moyer  v.  Workmen's 
Comp.  Appeals  Bd . ,  10  Cal.3d  222,  230  (1973).   To  ascertain 
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legislative  intent,  we  turn  first  to  the  language  used  (Tracy 
V.  Municipal  Court,  22  Cal.3d[  760,  764  (1978)),  giving  the 
words  their  ordinary  and  usual  meanings.   (People  v.  Belleci, 
24  Cal.3d  879,  884  (1979).   "Words  must  be  construed  in 
context,  and  statutes  must  be  harmonized  both  internally  and 
with  each  other,  to  the  extent  possible."   California  Mfgrs. 
Assn.  V.  P.U.C. ,  24  Cal.3d  836,  844  (1979). 

Public  Resources  Code  Section  21000(g)  explicitly  sets 
forth  the  legislative  intent  behind  the  enactment  of  CEQA: 

It  is  the  intent  of  the  Legislature  that  all 
agencies  of  the  state  government  which  regulate 
activities  of  private  individuals,  corporations,  and 
public  agencies  which  are  found  to  affect  the 
quality  of  the  environment,  shall  regulate  such 
activities  so  that  major  consideration  is  given  to 
preventing  environmental  damage,  while  providing  a 
decent  home  and  satisfying  living  environment  for 
every  Californian. 

Section  21002  states  in  part: 

The  Legislature  finds  and  declares  that  it  is  the 
policy  of  the  state  that  public  agencies  should  not 
approve  projects  as  proposed  if  there  are  feasible 
alternatives  or  feasible  mitigation  measures 
available  which  would  substantially  lessen  the 
significant  environmental  effects  of  such  projects, 
and  that  the  procedures  required  by  this  division 
are  intended  to  assist  public  agencies  in 
systematically  identifying  both  the  significant 
effects  of  the  proposed  projects  and  the  feasible 
alternatives  or  feasible  mitigation  measures  which 
will  avoid  or  substantially  lessen  such  significant 
effects . 

Section  21002.1  specifies  the  requirements  for  preparation 
of  an  environmental  impact  report  to  determine  environmental 
effects  of  a  proposed  project: 

In  order  to  achieve  the  objectives  set  forth  in 
Section  21002,  the  Legislature  finds  and  declares 
that  the  following  policy  shall  apply  to  the  use  of 
environmental  impact  reports  prepared  pursuant  to 
the  provisions  of  this  division: 
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(a)  The  purpose  of  an  environmental  impact  report 
is  to  identify  the  significant  effects  of  a  project 
on  the  environment,  to  identify  alternatives  to  the 
project,  and  to  indicate  the  manner  in  which  such 
significant  effects  can  be  mitigated  or  avoided. 

(b)  Each  public  agency  shall  mitigate  or  avoid 
the  significant  effects  on  the  environment  of 
projects  or  carries  out  whenever  it  is  feasible  to 
do  so . 

Section  21080(a)  of  the  Public  Resources  Code  makes  CEQA 
applicable  to  "discretionary  projects  proposed  to  be  carried 
out  or  approved  by  public  agencies."   Section  21080(b), 
however,  specifically  exempts  certain  projects  or  activities 
from  environmental  review.   Among  the  exemptions  are  the 
following : 

(11)   A  project  for  the  institution  or  increase 
of  passenger  or  commuter  service  on  rail  or  highway 
rights-of-way  already  in  use,  including  the 
modernization  of  existing  stations  and  parking 
f aci lities . 


(13)   Facility  extensions  not  to  exceed  four 
miles  in  length  which  are  required  for  transfer  of 
passengers  from  or  to  exclusive  mass  transit 
guideway  or  busway  public  transit  services. 

As  explained  below,  we  conclude  that  the  proposed  Metro 
turnaround  loop  falls  within  both  of  the  above  exemptions. 

Subsection  11 

It  is  uncont raverted  that  one  of  the  primary  objectives  of 
the  Metro  turnaround  facility  is  to  increase  passenger  service 
(see  discussion,  supra) .   Muni  recently  issued  a  Capital 
Improvement  Program  (CIP)  report  for  1985-1989.   The  principal 
productivity  improvement  stated  therein  (CIP,  p.  13)  is  the 
construction  of  the  turnaround  loop.   Muni  estimates  that  by 
allowing  trains  to  turn  around  without  requiring  an  operator  to 
change  cabs, 

subway  capacity  would  be  increased  by  60  percent, 
representing  a  reduction  in  minimum  headway  from  2 
minutes  to  75  seconds.   The  resulting  time  savings 
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would  improve  Metro's  service  reliability.   The 
capacity  increase  is  vital  to  accommodate  additional 
riders  during  peak  hours.  [CIP,  p.  20.] 

Subsection  13 

Similarly,  support  is  found  in  various  policy 
reports  and  submittals  for  an  exemption  under  Section 
21080 (b) ( 13 ) .   For  example,  in  a  Request  for  Proposals 
regarding  the  design  of  the  Muni  Metro  turnaround 
facilities,  issued  by  the  Public  Utilities  Commission  in 
September  1984,  one  of  the  four  expressed  purposes  of 
such  a  turnaround  project  is  to  "facilitate  a  future 
service  extension  to  the  south"  (at  p.  3).   The  document 
further  explains  (at  p.  4)  one  of  the  primary 
operational  and  design  objectives: 

9.  In  view  of  the  planned  development  of  the 
waterfront  area  south  of  Market  Street,  and 
because  of  the  probable  extension  of  Muni  Metro 
service  southward  adjacent  to  the  Embarcadero 
Roadway,  the  turnaround  shall  be  designed  as  an 
integral  element  of  such  an  extension. * 
Consequently,  a  requirement  of  the  Consultant's 
work  will  be  to  make  adequate  provisions 
including  knock-out  panels  or  similar  devices 
such  that  future  extensions  can  be  implemented  in 
a  practical  and  economical  manner. 

*Note:  This  means  that  the  turnaround  facility  shall  be 
designed  to  offer  the  most  operationally 
efficient  characteristics  to  the  Muni  Metro 
system,  not  only  when  the  alignment  is  operated 
as  a  turnaround-only  facility,  but  also  when  used 
as  a  dual  turnaround  and  extension  to  the  south. 
[Emphasis  supplied.] 

The  Metropolitan  Transportation  Commission  recognized  the 
dual  function  of  the  turnaround  facility  when  it  resolved, 
among  other  things,  to  adopt  a  16-year  new  rail  starts 
program,  seek  capital  funds  for  the  Muni  Metro  Embarcadero 
turnaround,  and  allocate  planning  funds  for  further 
development  of  the  Muni  Metro  extension  to  4th  and  Townsend 
Streets.   Resolution  No.  1367,  Feb.  22,  1984. 

Similarly,  Alternatives  IV  and  IVA  of  the  1-280  Transfer 
Concept  Program  Draft  EIR,  issued  September  28,  1984,  contain 
proposals  for  a  Muni  Metro  extension  in  conjunction  with  a 
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turnaround  facility  east  of  the  Embarcadero  Station. 
Alternative  IV  would  also  include  an  underground  connection 
with  the  Southern  Pacific  depot  at  4th  and  Townsend  Streets. 

Subsection  13  requires  that  the  proposed  transit  project 
be  required  for  "transfer  of  passengers  from  or  to  exclusive 
mass  transit  guideway  or  busway  public  transit  services". 
Although  the  extension  will  service  other  areas  along  the 
route,  the  final  destination  will  be  the  Southern  Pacific 
depot.   The  extension  therefore  will  afford  Muni  passengers 
the  opportunity  to  transfer  from  any  Metro  line  to  CalTrain, 
an  exclusive  mass  transit  guideway*.   Likewise,  CalTrain 
passengers  will  be  able  to  transfer  to  the  Metro  lines,  which 
utilize  an  exclusive  guideway  at  least  in  the  underground 
portion  of  the  respective  routes.   There  is  no  requirement  in 
the  statute  that  such  a  transfer  point  be  the  only  function  of 
the  extension. 

Legislative  Intent 

Although,  we  could  discover  no  cases  construing  Sections 
21080(b)(ll)  or  (13),  we  found  an  opinion  of  the  California 
Attorney  General  discussing  whether  the  creation  of  a 
high-speed  intercity  passenger  rail  project  would  be  exempt  in 
its  entirety  from  CEQA.   66  Ops.  Atty.  Gen.  340  (October  4, 
1983)   The  answer  to  that  question  required  an  analysis  of  the 
following  two  provisions  of  Section  21080(b): 

(17)   A  project  for  the  granting  of  an  easement 
or  franchise  for  the  use  of  highway  or  street 
rights-of-way  for  high-speed  intercity  passenger 
rail  purpose. 


*Federal  law  defines  "fixed  guideway"  as 

any  public  transportation  facility  which  utilizes 
and  occupies  a  separate  right-of-way  or  rails  for 
the  exclusive  use  of  public  transportation 
service  including,  but  not  limited  to,  fixed 
rail,  automated  guideway  transit,  and  exclusive 
facilities  for  buses  and  other  high  occupancy 
vehicles,  and  also  means  a  public  transportation 
facility  which  uses  a  fixed  catenary  system  and 
utilizes  a  right-of-way  usable  by  other  forms  of 
transportation.   [49  U.S.C.  §  1608(c)(2).] 
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(18)   A  project  for  the  granting  of  a  certificate  of 
public  convenience  and  necessity  for  a  railroad  corporation 
whose  primary  business  is  the  transportation  of  passengers, 
notwithstanding  Sections  1001  and  1002  of  the  Public 
Utilities  Code,  except  that  the  commission  may  reguire  the 
applicant  to  submit  information  regarding  energy 
requirements.  [Emphasis  supplied.] 

After  discussing  the  policy  considerations  and  legislative 
intent  behind  CEQA,  the  opinion  noted  that: 

exemptions  from  CEQA  requirements  "are  not  to  be 
implied  or  presumed,"  since  to  do  so  would  be 
inconsistent  "with  the  legislative  purpose  in 
enacting  CEQA."   [^d.  at  342,  quoting  Wildlife  Alive 
V.  Chickering,  18  Cal.3d  190,  195  (1976).] 

The  opinion  also  noted  that  CEQA  broadly  defines  "project" 
to  include  all  " [ a] ctivities  involving  the  issuance  to  a  person 
of  a  lease,  permit,  license,  certification  or  other  entitlement 
for  use  by  one  or  more  public  agencies."   ( Id . ) 

The  opinion  reasoned  that  a  high-speed  intercity  passenger 
rail  project  would  require  numerous  governmental  approvals 
which  would  be  subject  to  CEQA  (e.g. ,  amendments  to 
transportation  elements  of  local  general  plans;  amendments,  use 
permits  or  variances  to  zoning  ordinances;  acquisition  of 
rights  of  way  on  public  lands  not  used  for  streets  or 
highways),  which  approvals  were  beyond  the  scope  of  the  limited 
exemptions  authorized  in  subsections  (17)  and  (18)  (i.e. ,  a 
project  for  the  granting  of  an  easement  or  franchise  for  the 
use  of  highway  or  street  rights-of-way;  a  project  for  the 
granting  of  a  certificate  of  public  convenience  and  necessity). 

Comparing  subsections  (17)  and  (18)  with  other,  more 
comprehensive  subsections  of  Section  21080,  the  opinion 
concluded  that  had  the  Legislature  intended  to  cover  all 
activities  relating  to  the  construction  of  a  high-speed 
intercity  passenger  rail  project,  it  would  have  used  much 
broader  language. 

In  the  instant  situation,  the  legislative  intent  to  cover 
the  entire  range  of  activities  encompassed  within  the  given 
transit  "project"  is  clear.   As  stated  in  Wildlife  Alive, 
supra ,  at  195: 
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Under  the  familiar  rule  of  construction,  expressio 
unius  est  exclusio  alterius,  where  exceptions  to  a 
general  rule  are  specified  by  statute,  other 
exceptions  are  not  to  be  implied  or  presumed. 
[Citations  omitted.]   This  rule,  of  course,  is 
inapplicable  where  its  operation  would  contradict  a 
discernible  and  contrary  legislative  intent. 
[Latter  emphasis  supplied.] 

Unlike  subsections  (17)  and  (18),  which  apply  to  specific, 
singular  governmental  approvals,  subsections  (11)  and  (13) 
appear  to  cover  the  entire  transit  project,  from  engineering 
and  design  to  construction.   There  are  no  words  in  either 
subsection  limiting  the  exemption  to  any  one  type  of  approval; 
thus,  there  is  no  exemption  to  presume  or  imply. 

This  result  makes  sense  in  light  of  the  fact  that 
subsections  (11)  and  (13)  relate  to  improvements  or  extensions 
to  existing  transit  lines,  whereas  the  issue  discussed  in  the 
Attorney  General  opinion  concerned  a  possible  exemption  from 
CEQA  of  a  entire  project  to  create  an  intercity  rail  project. 
Logically,  a  modification  of  or  short  extension  to  an  existing 
transit  system  would  cause  less  impact  to  the  environment  than 
the  creation  of  a  new  system. 

CONCLUSION 

We  conclude  that  the  proposed  Metro  turnaround  facility 
would  be  exempt  under  Section  2 1080 ( b) ( 11) ,  inasmuch  as  it 
constitutes  a  project  for  the  institution  or  increase  of 
passenger  or  commuter  service  on  rail  or  highway  rights-of-way 
already  in  use. 

We  further  conclude  that  the  project  would  also  fall  within 
the  exemption  provided  by  Section  21080 (b) ( 13 ) ,  for  facility 
extensions  not  to  exceed  four  miles  in  length  which  are 
required  for  transfer  of  passengers  from  or  to  exclusive  mass 
transit  guideway  or  busway  public  transit  services.   The 
turnaround  is  the  first  element  of  the  proposed  Muni  Metro 
Extension  to  the  Southern  Pacific  depot  at  4th  and  Townsend 
Streets . 
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Since  we  have  affirmatively  answered  the  first  question,  we 
do  not  need  to  reach  the  second  question. 


You  are  so  advised. 


Yours  very  truly, 

GEORGE  AGNOST 
City,  Attorney. 


\& 
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ROBIN  REITZES  KANION 
Deputy  City  Attorney 


APPROVED; 


L 


GEORGE  AGNOST 
City  Attorney 


Gfy  and  County  of  Son  Francisco: 


C*org«  Agnost, 
City  Attorney 
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QUESTION  PRESENTED 

May  the  San  Francisco  Fire  Department  delegate  the  power 
conferred  upon  it  by  Section  13217  of  the  Health  and  Safety  Code 
to  inspect  high  rise  structures  for  compliance  with  fire  and 
panic  safety  requirements  imposed  by  the  State  Fire  Marshal  to  a 
private  individual? 

CONCLUSION 

The  inspection  of  high  rise  structures,  for  the  purpose  of 
ascertaining  whether  the  building  complies  with  fire  and  panic 
safety  regulations  imposed  by  state  law,  involves  the  exercise  of 
discretion  which  may  not  be  delegated  to  a  private  individual. 

GENERAL  BACKGROLTJD 

Health  and  Safety  Code  Section  13217  provides: 

"(a)  The  fire  department  of  any  city  or  county  may 
annual-ly  inspect  all  high-rise  structures  for 
compliance  with  building  standards  and  other 
regulations  of  the  State  Fire  Marshal.   If  a  local 
agency  elects  to  perform  the  inspection,  the 
results  of  the  inspection  shall  be  submitted  to  the 
State  Fire  Marshal's  office  in  a  form  and  manner 
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approved  by  the  State  Fire  Marshal  no  later  than  30 
days  after  the  date  of  the  inspection.   If  the 
-local  fire  department  elects  not  to  conduct  an 
inspection,  the  State  Fire  Marshal  shall  conduct 
the  inspection. 

(b)  A  local  agency  which  inspects  a  high-rise 
structure  pursuant  to  subdivision  (a)  may  charge 
and  collect  a  fee  for  the  inspection  from  the  owner 
of  the  high-rise  structure  in  an  amount,  as 
determined  by  the  local  agency,  sufficient  to  pay 
its  costs  of  that  inspection. 

(c)  If  the  State  Fire  Marshal  conducts  an 
inspection  pursuant  to  subdividion  (a),  the  State 
Fire  Marshal  shall  determine  his  or  her  costs  of 
the  inspection  and  submit  a  claim  for  that  amount, 
together  with  a  designation  of  the  city  or  county 
in  which  the  inspection  was  conducted,  to  the 
Controller.   Notwithstanding  Section  11005  of  the 
Revenue  and  Taxation  Code,  the  Controller  shall 
deduct  the  claimed  amount  from  the  moneys  allocated 
pursuant  to  Section  11005  of  the  Revenue  and 
Taxation  Code  to  the  designated  city  or  county  and 
transfer  that  amount  to  the  State  Fire  Marshal  to 
pay  the  costs  of  the  inspections,  and  the 
Controller  shall  distribute  the  balance  to  the 
designated  city  or  county." 

Section  13217  provides  for  the  mandatory  inspection  of  all 
high  rise  structures  annually.   The  law  authorises  local  fire 
department  to  perform  this  function.   Should  they  fail  to  do  so, 
the  law  requires  that  State  Fire  Marshal  to  conduct  the 
inspection.   Should  the  State  Fire  Marshal  be  required  to  do  the 
inspection,  the  Fire  Marshal  submits  a  bill  for  that  inspection 
to  the  State  Controller  who  may  deduct  that  sum  from  the  moneys 
distributed  by  the  State  to  local  governments. 

Hence,  it  is  clear  that  the  State  has  set  up  a  scheme  for 

mandatory  fire  safety  inspections  and  required  local  governments 

to  conduct  the  inspections  or  pay  for  the  State  Fire  Marshal's  . 
conduct  of  those  inspections. 

The  question  presented  is  whether  the  San  Francisco  Fire 
Department  may  contract  with  an  outside  private  agency  to  conduct 
this  inspection.   Such  a  contract  would  effect  a  delegation  of 
power  to  the  private  agency. 
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It  is  a  general  rule  of  law  that  powers  conferred  upon  a 
public  agency  which  involves  the  exercise  of  judgment  or 
discretion  may  not  be  delegated  to  subordinates  or  outside 
private  agencies  because  it  is  considered  the  nature  of  a  public 
trust . 

In  Calif.  School  Employees  Assn.  v.  Personnel  Comm. ,  (1970) 
3  Cal.3d  139,  144,  the  Supreme  Court  stated: 

"As  a  general  rule,  powers  conferred  upon 
public  agencies  and  officers  which  involve  the 
exercise  of  judgment  or  discretion  are  in  the 
nature  of  public  trusts  and  cannot  be  surrendered 
or  delegated  to  subordinates  in  the  absence  of 
statutory  authorization.   (Sacramento  Chamber  of 
Commerce  v.  Stephens,  212  Cal.  607,  610  [299  P. 
728];  Webster  v.  Board  of  Education,  140  Cal.  331, 
332  [73  P.  1070];  City  of  Redwood  City  v.  Moore, 
231  Cal.App.2d  563,  576  [42  Cal.Rptr.  72];  see  41 
Cal.Jur.2d,  Public  Officers,  Section  135;  2 
McQuillin,  Municipal  Corporations,  Section  10.39.) 

"On  the  other  hand,  public  agencies  may 
delegate  the  performance  of  ministerial  tasks, 
including  the  investigation  and  determination  of 
facts  preliminary  to  agency  action." 

(See  also  Klevesahl  v.  Byington  (1934)  1  Cal.App.2d  676; 
Calif.  Assn.  of  Nursing  Homes,  etc.  Inc.  v.  Williams  (1970)  4 
Cal.App.3d  800,  815;  Feist  v.  Roe  (1970)  3  Cal.App.3d  404,  421; 
Brown  v.  City  of  Berkeley  (1976)  57  Cal.App.3d  223;  In  re  Tucker 
(1971)  5  Cal. 3d  171,  200. ) 

Hence  the  queston  is  whether  to  inspection  of  structures 
contemplated  by  Section  13217  involves  the  exercise  of  discretion 
or  judgment  withing  the  meaning  of  the  rule  set  down  in  Calif . 
School  Employees  Assn.  v.  Personnel  Comm.,  supra  3  Cal. 3d  139, 
144. 

It  is  first  important  to  note  that  Section  13217  was  added 
by  the  statutes  of  1973  Chapter  946,  P.  1779  §  1.   Chapter  946' 
was  designed  to  impose  regulations  relating  to  fire  and  panic 
safety  in  high  rise  structures.   The  regulations  are  intended  to 
establish  minimum  standards  for  the  prevention  of  fire  and  for 
the  protection  of  life  and  property  against  fire  and  panic  in 
high  rise  structures.   (See  Health  and  Safety  Code  Section  13211) 
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Two  points  become  clear.   First,  the  statute  is  primarly 
concerned  with  public  safety.   Second,  no  more  important  aspect 
of  public  trust  exposed  in  governmental  officials  than  the 
protection  of  public  safety  can  be  imagined. 

The  only  question  remaining  is  whether  inspections 
contemplated  by  Health  and  Safety  Code  Section  13217  involve  the 
exercise  of  discretion. 

Health  and  Safety  Code  Section  13217  calls  for  inspections, 
".  .  .  for  compliance  with  building  standards  and  other 
regulations  of  the  State  Fire  Marshal  .  .  ."In  order  to  conduct 
such  an  inspection,  the  inspector  must  examine  the  structure  and 
ascertain  whether  it  complies  with  the  law.   Though  the  laws  are 
uniform  and  detailed,  they  are  also  complex  and  cannot  be 
literally  applied  to  each  structure.   Hence,  enforcement 
inspections  require  considerable  interpretive  skills  involving 
the  exercise  of  a  judgment  and  discretion  in  determining  whether 
a  particular  structure  or  a  portion  thereof  complies  with  State 
law. 

Accordingly,  you  are  advised  that  such  inspection'  of  high 
rise  structures  pursuant  to  Health  and  Safety  Code  Section  13217 
involves  the  exercise  of  public  trust  requiring  judgment  and 
discretion  which  may  not  be  delegated  to  a  private  individual  or 
agency. 

Respectfully  submitted, 

GE  AGNOST 


RK  ET  DELVENTHAL 
_'eputy  City  Attorney 

dagmSr  hemmer 
Intern/Legal  Assistant 


APPROVED : 


_IAA.\^ 


GEORQ^  AGNOS'^ 
City  Attorney 
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G*orge  Agnost, 
City  Attorney 
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QUESTION  PRESENTED 

May  the  San  Francisco  Fire  Department  delegate  the  power 
conferred  upon  it  by  Section  13217  of  the  Health  and  Safety  Code 
to  inspect  high-rise  structures  for  compliance  with  fire  and 
panic  safety  requirements  imposed  by  the  State  Fire  Marshal  to  a 
private  individual? 

CONCLUSION 

The  inspection  of  high-rise  structures,  for  the  purpose  of 
ascertaining  whether  the  building  complies  with  fire  and  panic 
safety  regulations  imposed  by  state  law,  involves  the  exercise  of 
discretion  which  may  not  be  delegated  to  a  private  individual. 

GENERAL  BACKGROUND 

Health  and  Safety  Code  Section  13217  provides: 

"(a)  The  fire  department  of  any  city  or  county  may 
annually  inspect  all  high-rise  structures  for 
compliance  with  building  standards  and  other 
regulations  of  the  State  Fire  Marshal.   If  a  local 
agency  elects  to  perform  the  inspection,  the 
results  of  the  inspection  shall  be  submitted  to  the 
State  Fire  Marshal's  office  in  a  form  and  manner 
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approved  by  the  State  Fire  Marshal  no  later  than  30 
days  after  the  date  of  the  inspection.   If  the 
local  fire  department  elects  not  to  conduct  an 
inspection,  the  State  Fire  Marshal  shall  conduct 
the  inspection. 

(b)  A  local  agency  which  inspects  a  high-rise 
structure  pursuant  to  subdivision  (a)  may  charge 
and  collect  a  fee  for  the  inspection  from  the  owner 
of  the  high-rise  structure  in  an  amount,  as 
determined  by  the  local  agency,  sufficient  to  pay 
its  costs  of  that  inspection. 

(c)  If  the  State  Fire  Marshal  conducts  an 
inspection  pursuant  to  subdividion  (a),  the  State 
Fire  Marshal  shall  determine  his  or  her  costs  of 
the  inspection  and  submit  a  claim  for  that  amount, 
together  with  a  designation  of  the  city  or  county 
in  which  the  inspection  was  conducted,  to  the 
Controller.   Notwithstanding  Section  11005  of  the 
Revenue  and  Taxation  Code,  the  Controller  shall 
deduct  the  claimed  amount  from  the  moneys  allocated 
pursuant  to  Section  11005  of  the  Revenue  and 
Taxation  Code  to  the  designated  city  or  county  and 
transfer  that  amount  to  the  State  Fire  Marshal  to 
pay  the  costs  of  the  inspections,  and  the 
Controller  shall  distribute  the  balance  to  the 
designated  city  or  county." 

Section  13217  provides  for  mandatory  annual  inspections  of 
all  high-rise  structures.   The  law  authorizes  local  fire 
departments  to  perform  this  function.   Should  they  fail  to  do  so, 
the  law  requires  that  the  State  Fire  Marshal  conduct  the 
inspection.   Should  the  State  Fire  Marshal  be  required  to  do  the 
inspection,  the  Fire  Marshal  submits  a  bill  for  that  inspection 
to  the  State  Controller  who  may  deduct  that  sum  from  the  moneys 
distributed  by  the  State  to  local  governments. 

Hence,  it  is  clear  that  the  State  has  set  up  a  scheme  for 

mandatory  fire  safety  inspections  and  requires  local  governments 

to  conduct  the  inspections  or  pay  for  the  State  Fire  Marshal's 
conduct  of  those  inspections. 

The  question  presented  is  whether  the  San  Francisco  Fire 
Department  may  contract  with  an  outside  private  agency  to  conduct 
this  inspection.   Such  a  contract  would  effect  a  delegation  of 
power  to  the  private  agency. 
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It  is  a  general  rule  of  law  that  powers  conferred  upon  a 
public  agency  which  involve  the  exercise  of  judgment  or 
discretion  may  not  be  delegated  to  subordinates  or  outside 
private  agencies  because  they  are  considered  in  the  nature  of 

public  trusts. 

In  Calif.  School  Employees  Assn.  v.  Personnel  Comm.,  (1970) 
3  Cal.3d  139,  144,  the  Supreme  Court  stated: 

"As  a  general  rule,  powers  conferred  upon 
public  agencies  and  officers  which  involve  the 
exercise  of  judgment  or  discretion  are  in  the 
nature  of  public  trusts  and  cannot  be  surrendered 
or  delegated  to  subordinates  in  the  absence  of 
statutory  authorization.   (Sacramento  Chamber  of 
Commerce  v.  Stephens,  212  Cal .  607,  610  [299  P. 
728];  Webster  v.  Board  of  Education,  140  Cal.  331, 
332  [73  P.  1070];  City  of  Redwood  City  v.  Moore, 
231  Cal.App.2d  563,  576  [42  Cal.Rptr.  72];  see  41 
Cal.Jur.2d,  Public  Officers,  Section  135;  2 
McQuillin,  Municipal  Corporations,  Section  10.39.) 

"On  the  other  hand,  public  agencies  may 
delegate  the  performance  of  ministerial  tasks, 
including  the  investigation  and  determination  of 
facts  preliminary  to  agency  action." 

(See  also  Klevesahl  v.  Byington  (1934)  1  Cal.App.2d  676; 
Calif.  Assn.  of  Nursing  Homes,  etc.  Inc.  v.  Williams  (1970)  4 
Cal.App.3d  800,  815;  Feist  v.  Roe  (1970)  3  Cal.App.3d  404,  421; 
Brown  V.  City  of  Berkeley  (1976)  57  Cal.App.3d  223;  In  re  Tucker 
(1971)  5  Cal. 3d  171,  200;  Civil  Service  Association  et  al.  v.  San 
Francisco,  Redevelopment  Agency  (1985)  85  Daily  Journal  D.A.R. 
1380. ) 

Hence  the  gueston  is  whether  the  inspection  of  structures 
contemplated  by  Section  13217  involves  the  exercise  of  discretion 
or  judgment  within  the  meaning  of  the  rule  set  down  in  Calif . 
School  Employees  Assn.  v.  Personnel  Comm.,  supra  3  Cal. 3d  139, 
144. 

It  is  important  to  note  that  Section  13217  is  part  of  the 
statutory  scheme  regulating  high-rise  structures.   Originally 
enacted  by  the  Statutes  of  1973,  Chapter  946,  Section  l,  the 
intent  of  these  regulations  is  to  establish  minimum  standards  for 
the  prevention  of  fire  and  for  the  protection  of  life  and 
property  against  fire  and  panic  in  high-rise  structures.   The 
inspection  duties  set  down  in  Section  13217  were  added  by  the 
Statutes  of  1982,  Chapter  447,  Section  1.   This  section  reaffirms 
the  public  safety  nature  of  these  duties  (See  Health  and  Safety 
Code  Section  13211) 
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Two  points  become  clear.   First,  the  statute  is  primarily 
concerned  with  public  safety.   Second,  no  more  important  aspect 
of  public  trust  imposed  on  governmental  officials  than  the 
protection  of  public  safety  can  be  imagined. 

The  only  question  remaining  is  whether  inspections 
contemplated  by  Health  and  Safety  Code  Section  13217  involve  the 
exercise  of  discretion. 

Health  and  Safety  Code  Section  13217  calls  for  inspections, 
".  .  .  for  compliance  with  building  standards  and  other 
regulations  of  the  State  Fire  Marshal.  ..."   In  order  to 
conduct  such  an  inspection,  the  inspector  must  examine  the 
structure  and  ascertain  whether  it  complies  with  the  law.   Though 
the  laws  are  uniform  and  detailed,  they  are  also  complex  and 
cannot  be  literally  applied  to  each  structure.   Hence,  code 
enforcement  inspections  require  considerable  interpretive  skills 
involving  the  exercise  of  judgment  and  discretion  in  determining 
whether  a  particular  structure  or  a  portion  thereof  complies  with 
State  law. 

Accordingly,  you  are  advised  that  such  inspection  of  high 
rise  structures  pursuant  to  Health  and  Safety  Code  Section  13217 
involves  the  exercise  of  a  public  trust  requiring  judgment  and 
discretion  which  may  not  be  delegated  to  a  private  individual  or 
agency. 

Respectfully  submitted. 


GEORGE  AGNOST 
;torney 


BURK  E.  DELVENTHAL 
Deputy  City  Attorney 

— o^v(Mr4  WtluUAj 

DAG(^R  HEMMER 
Intern/Legal  Assistant 


APPROVED ; 


GEORGE  AGNOST 
City  Attorney 
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City  and  County  of  San  Francisco: 


George  Agnost, 
City  Attorney 


Office  of  City  Attorney 
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SUBJECT : 


REQUESTED  BY: 


Fire  Department  Promotion  Examinations;  Opening 
of  Sealed  Identification  Cards  of  Successful 
Candidates  Prior  to  Setting  the  Examination 
Passing  Mark 

JOHN  J.  WALSH 

General  Manager,  Personnel 

Civil  Service  Commission 


!'',  ';Y 


PREPARED  BY:    MICHAEL  C.  KILLELEA 
MARY  J.  SHEA 
Deputy  City  Attorneys 

QUESTION  PRESENTED 

1.  Whether  the  Civil  Service  Commission  may  unseal 
candidate  identification  sheets  prior  to  setting  passing  marks 
on  the  Fire  Department  promotional  examinations  in  order  to 
develop  statistical  arrays  necessary  to  the  determination  of 
the  impact  of  the  examinations  upon  minority  candidates. 

2.  Whether  the  draft  security  agreement  submitted  by 
the  Civil  Service  Commission  to  be  entered  into  with  the  test 
consultant  serves  to  maintain  the  confidentiality  of  the 
candidate's  identifications  and  the  test  results. 

CONCLUSIONS 

1.  Yes,  the  obligations  of  federal  civil  rights  laws 
control  over  conflicting  provisions  of  Rule  9.07  of  the  Civil 
Service  Rules . 

2.  Yes,  with  suggested  modifications. 

ANALYSIS 

QUESTION  NO.  1: 

On  November  28,  1983,  the  Civil  Service  Commission 
announced  four  promotional  examinations  in  the  Fire  Department 
for  H4  Inspector,  H6  Investigator,  H20  Lieutenant,  and  H30 
Captain.   The  examinations  have  now  been  administered  and  the 
Civil  Service  Commission  desires  to  consider  the  effect  of 
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alternate  test  weights  and  other  variables  upon  the  candidate 
groups,  in  terms  of  the  City's  obligations  under  Title  VII  and 
other  laws,  rules  and  regulations. 

Since  each  examination  had  several  component  parts,  it 
is  necessary  that  the  Commission  be  in  a  position  to  compute 
the  performance  of  each  candidate  on  all  test  phases. 
However,  the  Civil  Service  Commission  cannot  link  together 
candidate  scores  at  the  present  time.   First,  the  candidates 
were  given  different  identification  numbers  for  the  different 
components  of  the  examination.   Because  of  the  different 
identification  numbers,  the  Commission  cannot  trace  an 
individual  candidate's  performance  in  the  four  components. 
Second,  some  of  the  candidates  failed  to  provide  accurate 
information  regarding  their  race  at  the  time  the  examinations 
were  administered.   This  inaccuracy  discredits  the  statistics 
and  must  be  considered  in  any  adverse  impact  analysis  of  the 
examinations . 

The  Civil  Service  Rules  provide  that  the  sealed 
identification  sheets  of  successful  candidates  may  not  be 
opened  until  all  the  ratings  and  the  passing  marks  are 
established  (Rule  9.07,  Civil  Service  Rules). -^   The  obvious 
purpose  of  Rule  9.07  is  to  prevent  fraud  or  favoritism  which 
could  occur  or  be  perceived  to  have  occurred  if  the  names  of 
candidates  are  known  before  the  examinations  are  scored  and 
the  passing  mark  established. 

However,  in  the  subject  examinations,  the  Civil  Service 
Commission  cannot  determine  the  impact  of  the  examinations  or 
their  component  parts  on  minority  test  takers.   Such  analyses 
are  necessary  and  reqTjired  in  order  for  the  City  to  comply 
with  the  federal  EEOC  Uniform  Guidelines  on  Employee  Selection 
Procedures  (29  CFR  Part  1607  [1978],  hereinafter  referred  to 
as  "Guidelines").   The  Guidelines  were  established  by  the  EEOC 
which  is  the  enforcing  agency  for  Title  VII  of  the  Civil 


-^  Rule  9.07  provides  in  relevant  part: 

"...  Sealed  identification  sheets  of 
successful  candidates  may  not  be  opened  until 
all  ratings  and  the  passing  mark  are  final." 
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Rights  Act  of  1964.   As  such,  the  Guidelines  are  entitled  to  a 
great  deference  by  the  courts  and  are  treated  as  expressing 
the  will  of  Congress  (see  Griggs  vs.  Duke  Power  Co.,  401  U.S. 
424,  433-434  (1971)). 

The  Guidelines  define  a  discriminatory  selection 
procedure  in  terms  of  adverse  impact  on  protected  group 
members.   Section  3  states: 

"The  use  of  any  selection  procedure 
which  has  an  adverse  impact  on  the  hiring, 
promotion,  or  other  employment  or  membership 
opportunities  of  members  of  any  race,  sex, 
or  ethnic  group  will  be  considered  to  be 
discriminatory  and  inconsistent  with  these 
guidelines,  unless  the  procedure  has  been 
validated  in  accordance  with  these 
guidelines,  ..." 

Where  there  are  two  or  more  selection  devices  which  are 
equally  valid,  the  employer  is  obligated  under  the  Guidelines 
to  use  the  selection  procedure  which  has  a  lesser  adverse 
impact.  This  requirement  is  stated  in  Section  3B  of  the 
Guidelines  as  follows: 

"Where  two  or  more  selection  procedures 
are  available  which  serve  the  user's 
legitimate  interest  in  efficient  and 
trustworthy  workmanship,  and  which  are 
substantially  equally  valid  for  a  given 
purpose,  the  user  should  use  the  procedure 
which  has  been  demonstrated  to  have  the 
lesser  adverse  impact.   Accordingly, 
whenever  a  validity  study  is  called  for  by 
these  guidelines,  the  user  should  include, 
as  a  part  of  the  validity  study,  an 
investigation  of  suitable  alternative 
selection  procedures  and  suitable 
alternative  methods  of  using  the  selection 
procedure  which  have  as  little  adverse 
impact  as  possible,  to  determine  the 
appropriateness  of  using  or  validating  them 
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in  accord  with  these  guidelines.   If  a  user 
has  made  a  reasonable  effort  to  become  aware 
of  such  alternative  procedures  and  validity 
has  been  demonstrated  in  accord  with  these 
guidelines,  the  use  of  the  test  or  other 
selection  procedure  may  continue  until  such 
time  as  it  should  reasonably  be  reversed  for 
currency.   Whenever  the  user  is  shown  an 
alternative  selection  procedure  with 
evidence  of  less  adverse  impact  and 
substantial  evidence  of  validity  for  the 
same  job  in  similar  circumstances,  the  user 
should  investigate  it  to  determine  the 
appropriateness  of  using  or  validating  it  in 
accord  with  these  guidelines.   This 
subsection  is  not  intended  to  preclude  the 
combination  of  procedures  into  a 
significantly  more  valid  procedure,  if  the 
use  of  such  a  combination  has  been  shown  to 
be  in  compliance  with  the  guidelines." 

The  above-quoted  provision  of  paragraph  3B  of  the  Guidelines 
requires  the  test  user  to  consider  alternative  selection 
procedures  which  are  equally  valid  and  to  use  that  one  which  has 
the  least  adverse  impact  (see  also  Albemarle  Paper  Co.  v.  Moody, 
422  U.S.  405  (1975)).   It  also  allows  for  the  test  user  to 
utilize  a  combination  of  procedures  to  achieve  a  more  valid 
selection  instrument. 

The  City  is  obligated  to  follow  the  nondiscriminatory 
employment  provisions  of  Title  VII  of  the  Civil  Rights  Act  of 
1964  and  is  constrained  to  defer  to  the  test  construction  and 
validation  procedures  of  the  Uniform  Guidelines.   In  the  subject 
examinations,  the  Civil  Service  Commission  cannot  determine  the 
adverse  impact  of  the  examinations  because  the  candidates  were 
given  different  identification  numbers  for  the  various  components 
of  the  examination  and  some  of  the  candidates  did  not  accurately 
designate  their  race. 

The  issue  is  whether  Rule  9.07  precludes  the  Civil  Service 
Commission  from  discharging  its  obligations  under  the  federal 
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laws  discussed  above.   We  conclude  that  it  cannot  be  so 
interpreted.    A  state  law  which  conflicts  with  the  provisions 
of  Title  VII  of  the  Civil  Rights  Act  of  1964  is  void  under  the 
Supremacy  Clause  of  the  United  States  Constitution  (Article  VI, 
United  States  Constitution;  Sail'er  Inn  vs.  Kirby  (1971)  5 
Cal.3d  1;  Rosenfeld  vs.  Southern  Pacific  Company,  293  F.Supp. 
1219  (C.D.Cal.  (1968)  aff'd  442  F . 2d  1219  (9th  Cir.  1973); 
Homemakers,  Inc.,  Los  Angeles  vs.  Division  of  Industrial 
Welfare,  356  F.Supp.  1111  (N.D.  Cal .  1973),  aff'd  509  F . 2d  20 
(9th  Cir.  1974);  Burns  vs.  Rohr ,  346  F.Supp.  994  (S.D.  Cal. 
1972)).   A  state  or  local  statute  may  be  invalid  if  it 
conflicts  with  federal  law  or  even  if  it  stands  as  an  obstacle 
to  the  full  accomplishment  of  the  purposes  and  objectives  of 
the  federal  law.   In  the  recent  case  of  Lawrence  County,  et 

al.  vs.  Lead  -  Deadwood  School  District  No.  40-1,  469  U.S.  

,  83  L.Ed. 2d  635  (January  9,  1985),  the  Supreme  Court  stated: 

" .  .  .A  state  statute  may  nevertheless 
be  invalid  on  the  Supremacy  Clause  if  it 
conflicts  with  Federal  Law  or  "stands  as  an 
obstacle  to  the  accomplishment  of  the  full 
purposes  and  objectives  of  Congress 
(Citations) . " 

Rule  9.07  prevents  the  Civil  Service  Commission  from 
determining  the  adverse  impact  of  the  subject  examinations 
and,  as  a  result,  from  selecting  the  test  procedure  which  has 
the  least  adverse  impact  as  is  required  by  federal  law.   Since 
Rule  9.07  conflicts  with  the  obligations  of  the  City  under 
Title  VII,  it  is  invalid  under  the  Supremacy  Clause  of  the 
United  States  Constitution  (see  Sail'er  Inn  v.  Kirby,  supra) . 
The  Civil  Service  Commission  is  therefore  not  bound  by 
Rule  9.07  in  this  case  and  it  may  unseal  the  candidates'  names 
and  test  scores . 

QUESTION  NO.  2: 

You  have  submitted  a  draft  of  a  security  agreement 
between  the  test  consultant  and  the  Civil  Service  Commission. 
The  proposed  agreement  requires  the  Commission  to  deliver 
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sealed  identification  sheets  to  the  test  consultant  and  limits 
access  to  the  identification  sheets  to  two  independent  members 
of  the  consultant's  staff  who  have  not  been  assigned  to  work 
on  the  examinations.   The  proposed  agreement  also  provides 
that  no  member  of  the  Civil  Service  Commission  or  its  staff 
may  have  access  to  the  candidates'  names.   To  assure  that  the 
intent  of  Rule  9.07  will  be  followed,  the  agreement  requires 
that  the  sealed  identification  sheets  be  processed  by  the  two 
independent  staff  members  of  the  test  consultant  only;  that 
they  will  prepare  a  roster  for  each  examination  which  will 
have  a  master  identification  for  each  candidate;  that  the  two 
staff  members  will  check  each  other's  tabulations  for 
accuracy;  that  the  opened  identification  sheets  shall  be 
returned  to  the  storage  packages  and  resealed  by  the  two  staff 
members;  that  the  resealed  packages  shall  be  picked  up  by  a 
civil  service  staff  member;  that  neither  the  test  consultant 
nor  any  other  staff  member,  except  the  two  assigned  staff 
members,  shall  personally  review  the  names  of  candidates;  and 
that  the  purpose  of  this  detailed  procedure  is  to  prevent  any 
individual  who  may  be  involved  in  setting  tests  weights  and 
passing  marks  to  know  in  advance  the  identity  of  any  of  the 
candidates.   The  two  staff  members  involved  in  opening  the 
identification  sheets  should  be  required  also  to  sign  an 
agreement  under  penalty  of  perjury  that  they  will  maintain 
confidentiality  and  security  of  the  candidates'  names  and  test 
results . 

Rule  9.07  is  designed  to  maintain  the  confidentiality  of 
the  names  of  all  candidates  to  an  examination  prior  to  the 
passing  mark  being  established.   The  intent  of  Rule  9.07  is  to 
maintain  the  confidentiality  and  integrity  of  the  civil 
service  merit  system  so  that  applicants  are  appointed  on  the 
basis  of  merit  and  fitness  (see  Hanley  v.  Murphy  (1953)  40 
Cal.2d  572).   The  proposed  security  agreement  between  the  test 
consultant  and  the  Civil  Service  Commission  is  designed  to 
maintain  the  strict  confidentiality  of  the  candidates'  names 
and  to  assure  the  integrity  of  the  civil  service  merit  system 
appointment  procedures. 

It  is  my  opinion  that  the  proposed  security  agreement 
will  assure  the  confidentiality  of  the  candidates'  names  as 
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intended  by  Civil  Service  Rule  9.07  and  at  the  same  time  will 
allow  the  Civil  Service  Commission  to  analyze  the  adverse 
impact  of  the  examinations  so  that  it  may  comply  with  the 
applicable  federal  laws  on  test  construction  and  validation. 


Very  truly  yours, 

GEORGE  AGNOST,  City  Attorney 


By:  htii/^^C.    liii^<^d^i^ 

MICHAED  C.  KILLELEA 
Deputy  City  Attorney 


APPROVED : 


SHEA 
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GEORGE  AGNOST 
City  Attorney 
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SUBJECT: 


CREATION  OF  TAXABLE  POSSESSORY  INTERESTS 
THROUGH  PORT  MANAGEMENT  AGREEMENTS 


REQUESTED  BY: 


PREPARED  BY; 


SAM  DUCA 

Assessor 

W.  BRUCE  SHAFER 

Chief  Assistant  Assessor 

ROBIN  REITZES  MANION 
Deputy  City  Attorney 


QUESTIONS  PRESENTED 


PUCUMENTS  DEPT, 

BAN  PKANCJISjOO 


Does  the  Port  Authority's  "Non-Exclusive  Management 
Agreement"  with  Stevedoring  Services  of  America  constitute 
a  taxable  possessory  interest? 

Similarly,  is  the  Port's  "Use  Agreement"  with  Lykes  Lines 
subject  to  assessment  as  a  possessory  interest? 

CONCLUSIONS 

Yes.   Although  management  contracts  historically  have  been 
regarded  as  not  creating  taxable  possessory  interests,  at 
least  where  possession  of  the  managing  agent  is  no  greater 
than  is  necessary  to  carry  out  the  governmental  purposes  of 
the  public  entity  owner,  the  evolution  in  the  case  law, 
analyzed  with  the  agreements  themselves,  compels  the 
conclusion  that,  pursuant  to  the  agreements,  the 
contractors  engage  in  independent,  profit-making  activities 
through  use  of  the  premises,  which  activities  create 
taxable  possessory  interests. 

Yes  (see  above) . 
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ANALYSIS 

You  recently  advised  us  that  you  received  a  "Special 
Property  Taxes  Department  Study"  conducted  by  the  State  Board  of 
Equalization  (hereinafter  referred  to  as  "State  Board")  on  San 
Francisco  Maritime  Industry  Possessory  Interests.   The  State 
Board's  valuations  of  the  possessory  interests  of  two  of  its 
sample  items.  Stevedoring  Services  of  America  (Pier  94-96)  and 
Lykes  Lines  (Pier  80)  were  substantially  greater  than  the 
Assessor's  valuations.   In  the  case  of  Stevedoring  Services  of 
America  (hereinafter  referred  to  as  "SSA"),  the  deviation  was 
almost  14  million  dollars.   The  discrepancy  between  the  State 
Board's  and  the  Assessor's  valuations  of  Lykes  Lines  (hereinafter 
referred  to  as  "Lykes")  was  close  to  four  million  dollars. 

The  deviations  were  primarily  due  to  the  State  Board's 
recognition  of  the  Port  Authority's  "management"  agreements  with 
SSA  and  Lykes  as  creating  possessory  interests  and  thus  being 
assessable.   Such  agreements,  which  impose  substantial  duties 
upon  the  contractor  to  oversee  the  operations  conducted  on  the 
respective  piers,  have  been  historically  viewed  as  not  being 
subject  to  assessment. 

The  law  of  possessory  interests  has  been  undergoing 
constant  evolution  over  the  years,  although  the  general  trend  of 
the  courts  has  been  to  find  a  possessory  interest.   Often  times, 
it  is  difficult  to  ascertain  from  the  face  of  an  agreement  the 
exact  nature  of  the  use  of  the  property.   Moreover,  assessors 
throughout  California  traditionally  have  regarded  "management 
contracts"  as  not  subject  to  taxation  as  possessory  interests; 
accordingly,  jurisdictions  have  attempted  to  frame  their 
contracts  with  language  suggesting  a  management  or  agency 
arrangement  when,  in  actuality,  the  use  of  the  premises 
approximates  a  standard  lease  agreement. 

The  present  state  of  the  law  compels  us  to  conclude  that 
management  contracts  involving  actual  use  of  government  property 
create,  with  very  narrow  exceptions,  taxable  possessory 
interests.   We  shall  begin  this  analysis  with  a  discussion  of  the 
history  of  the  law  of  possessory  interests  in  California  and 
conclude  with  a  close  look  at  the  agreements  in  question. 

THE  LAW  OF  POSSESSORY  INTERESTS 

Article  13,  Section  1  of  the  California  Constitution 
provides  in  relevant  part: 
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Unless  otherwise  provided  by  this  Consitution  or  the 
laws  of  the  United  States:   (a)   All  property  is 
taxable  and  .  .  .  shall  be  taxed  in  proportion  to 
its  full  value. 

California  Revenue  and  Taxation  Code  Section  104  classifies  the 
right  to  use  or  possess  land  as  real  property.   Section  107  of 
that  Code  defines  "possessory  interests"  in  pertinent  part  as 
follows : 

(a)   Possession  of,  claim  to,  or  right  to  the 
possession  of  land  or  improvements,  except  when 
coupled  with  ownership  of  the  land  or  improvements 
in  the  same  person. 

Such  interests  are  not  usually  taxable  separately  from 
the  fee  unless  the  fee  itself  is  exempt  from  taxation  and 
the  property  would  otherwise  escape  taxation  entirely.   De 
Luz  Homes  Inc.  v.  San  Diego  County,  45  Cal.2d  546  (1955). 

Taxation  of  possessory  interests  in  California  in 
tax-exempt  land  began  in  the  1850's  with  respect  to  land 
used  for  goldmining  and  farming.   The  California  Supreme 
Court,  in  State  v.  Moore,  12  Cal.  56  (1859),  held  that 
residents  using  federal  land  for  goldmining  had  a  taxable 
possessory  interest  in  the  land.   The  court  stated: 

The  term  "property  in  lands"  is  not  confined  to 
title  in  fee,  but  is  sufficiently  comprehensive  to 
include  any  usufructuary  interest,  whether  it  be  a 
leasehold  or  a  mere  right  of  possession.   Several 
persons  may  have,  in  the  same  land,  a  property  which 
is  subject  to  taxation,  and  it  is  not  perceived  that 
the  fact,  that  the  property  of  the  Government  is 
exempt  from  taxation,  affects  the  right  to  tax  the 
interest  which  private  individuals  have  acquired  in 
the  same  property.   Exemption  from  taxation  is  a 
privilege  of  the  Government,  not  an  incident  of  the 
property.  [16.    at  71.] 

Accord,  People  v.  Shearer,  30  Cal.  645  (1866)  (federal  land  used 
for  farming) . 

The  California  Supreme  Court  extended  this  rationale  in 
later  years  to  state-owned  land  (San  Pedro,  etc.  R.R.  Co.  v.  Los 
Angeles,  180  Cal.  18  (1919)),  and  to  local  government  property 
(Hammond  Lumber  Co.  v.  County  of  Los  Angeles,  104  Cal.App.  23  5 
(1930)) . 
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The  Supreme  Court  in  Kaiser  Co.  v.  Reid,  30  Cal.2d  610 
(1947),  first  outlined  the  types  of  possessions  which  trigger  a 
possessory  interest  tax.   In  Kaiser ,  the  Government  commissioned 
plaintiff  to  build  ships  at  shipyards  and  shipbuilding  facilities 
owned  by  the  United  States.   In  holding  that  such  a  use 
constituted  a  possessory  interest,  the  court  first  reaffirmed  the 
reasoning  in  the  early  cases  as  to  the  valuable  property  interest 
found  in  a  possessory  use  of  the  land.   Quoting  People  v. 
Shearer ,  supra ,  at  655-57,  the  court  emphasized: 

"The  possession  itself  of  the  public  lands  and 
the  improvements  thereon,  whether  by  naked 
trespassers,  or  those  who  claim  in  addition  a  right 
of  pre-emption,  as  to  everybody  except  the  United 
States,  have  always  in  California,  and  in  most,  if 
not  all  of  the  new  States,  been  regarded  as  valuable 
property  interests.  .  .  .   These  possessions,  then, 
are  recognized  as  a  species  of  property  subsisting 
in  the  hands  of  the  citizens.   It  is  not  the  land 
itself,  nor  the  title  to  the  land,  nor  is  it  the 
identical  estate  held  by  the  United  States.   It  is 
not  the  pre-emption  right,  but  is  the  possession  and 
valuable  use  of  the  land  subsisting  in  the  citizen. 
Why  should  it  not  contribute  its  proper  share, 
according  to  the  value  of  the  interest,  whatever  it 
may  be,  of  the  taxes  necessary  to  sustain  the 
government  which  recognizes  and  protects  it?"   [30 
Cal.  2d  at  618  (emphasis  by  Kaiser  court).] 

The  Kaiser  court  discussed  the  three  elements  which  enabled 
it  to  find  a  possessory  interest  in  the  vessel  construction 
contracts  at  issue  in  the  case.   First,  the  agreement  had  to 
continue  for  a  fixed  or  a  determinable  period  of  time.   Second, 
the  agreement  had  to  confer  such  use  and  possession  exclusive 
against  "all  the  world",  including  the  owner.   Third,  the  use  and 
possession  of  the  property  had  to  generate  a  valuable  private 
benefit;  in  Kaiser ,  this  was  the  ability  to  earn  a  profit. 

Since  Kaiser ,  there  have  been  no  California  Supreme  Court 
cases  discussing  the  nature  of  possessory  interests.   However, 
numerous  appellate  cases  have  further  interpreted,  expanded,  and 
occasionally  eroded,  the  Kaiser  holding.—^ 


-^   A  critical  discussion  of  the  erosion  of  the  Kaiser 
rule  is  contained  in  a  recent  law  review  comment.   Comment, 
Recognizing  the  Limits  of  California  Possessory  Interest  Tax,  19 
U.S.F.  L.Rev.  159  (1985). 
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In  Mattson  v.  County  of  Contra  Costa,  258  Cal.App.2d  205, 
209  (1968),  the  court  set  forth  a  broader,  balancing  test  for 
determining  when  a  possessory  interest  is  created:  -^ 

In  arrangements  of  the  general  nature  of  the  one 
before  us,  to  which  a  unit  of  government  is  a  party, 
almost  inevitably  there  are  some  features  of 
relative  durabi lity ,  independence,  exclusiveness  and 
fixedness ,  and  others  of  relative  impermanence , 
subjection  to  control  and  public  participation.   In 
each  case,  judgment  must  be  made  by  examination  of 
the  agreement  in  its  entirety.   We  find  that  a 
substantial  balance  of  the  factors  is  on  the  side  of 
possessory  interest.   [Emphasis  added.] 

Mattson  involved  the  operation  of  refreshment  services  in  ; 
clubhouse  at  a  municipal  golf  course.   Although  the  agreement 
referred  to  the  plaintiffs  as  "concessionaires",  the  court  held 
that  the  descriptive  words  used  in  the  agreement  were  not 
controlling.  I6_.    at  207,  citing  Beckett  v.  City  of  Paris  Dry 
Goods  Co. ,  14  Cal.2d  633  (1939). 


— ^   The  State  Board  has  promulgated  property  tax  rules 
governing  possessory  interests.   See  18  Cal.  Adm.  Code  §§  21-28. 
Adopted  in  the  aftermath  of  Mattson,  the  State  Board's  guidelines 
adopt  the  Mattson  balancing  approach.   Rule  21  provides  in  part: 

(a)  .  .  .  Such  an  interest  may  exist  as  the  result 
of: 

(1)   A  grant  of  leasehold  estate,  an  easement,  a 
profit  a  prendre,  or  any  other  legal  or  eguitable 
interest  of  less  than  freehold,  regardless  of  how 
the  interest  is  identified  in  the  document  by  which 
it  was  created,  provided  the  grant  confers  a  right 
of  possession  or  exclusive  use  which  is  independent, 
durable,  and  exclusive  of  rights  held  by  others  in 
the  property. 

Rule  21(e)  recognizes  that  an  "exclusive  use"  can  be 
simultaneous  uses  not  mutually  inconsistent  with  each  other. 
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The  Kaiser  concept  of  exclusivity  was  further  broadened  in 
Board  of  Supervisors  v.  Archer,  18  Cal.3d  717  (1971).   Archer 
concerned  numerous  permits  to  graze  on  tax-exempt  land.   The 
multiple  uses  of  the  same  property  were  obviously  mutually 
inconsistent,  but  the  court  determined  that  the  individual 
interest  of  each  permittee  constituted  a  valuable  property 
right.   The  court,  at  727,  quoted  a  portion  of  Rule  21(e)  of  the 
State  Board  Rules  (see  footnote  1,  supra) ,  which  provides  as 
follows : 

Exclusive  use  is  not  destroyed  by  one  or  more  of  the 
following : 


(2)   Concurrent  use  when  the  extent  of  each 
party's  use  is  limited  by  the  other  party's  right  to 
use  the  property  at  the  same  time,  as,  for  example, 
when  two  or  more  parties  each  have  the  independent 
right  to  graze  cattle  on  the  same  land. 

Although  the  grazing  permits  were  temporary  and  revocable, 
the  court  held  that  the  right  of  the  government  to  revoke  or 
terminate  the  permit  should  be  a  factor  to  consider  in  fixing  the 
value  of  the  possessory  interest,  not  in  determining  whether  such 
an  interest  exists.   18  Cal.App.3d  at  725. 

Several  recent  cases  focus  on  the  concept  of  private 
benefit  as  a  reason  for  finding  a  possessory  interest.   In  United 
States  V.  Fresno,  50  Cal.App.3d  633  (1975),  aff'd  on  other 
grounds ,  429  U.S.  452  (1977),  the  county  assessor  assessed  a 
possessory  interest  on  federal  forest  rangers'  residences  which 
were  on  national  forestland.   Despite  the  rangers'  contention 
that  they  resided  in  the  homes  as  a  condition  of  their  employment 
and  were  but  mere  agents  of  the  government,  and  despite  the  fact 
that  the  government  exercised  much  control  over  the  premises,  the 
court  found  a  possessory  interest: 

[T]he  right  of  possession  or  occupancy  must  be 
more  than  a  naked  possession  or  use;  it  must  carry 
with  it,  either  by  express  agreement  or  tacit 
understanding  of  the  parties  the  degree  of 
exclusiveness  necessary  to  give  the  occupier  or  user 
something  more  than  a  right  in  common  with  others, 
or,  in  the  case  of  employment,  something  more  than 
the  means  for  performing  his  employer's  purpose,  so 
that  it  can  be  said,  realistically,  that  the 
occupancy  or  use  substantially  subserves  an 
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independent,  private  interest  of  the  user  or 
occupier.   [Citations.] 

It  seems  clear  to  us  that  respondents'  right  to 
occupy  and  use  the  dwellings  in  questions  subserved, 
primarily,  an  independent,  private  purpose  and  that 
respondents  had  taxable  possessory  interest  in  the 
government  owned  improvements.   [Citation.]   The 
units  had  bedrooms,  bathroom  [sic],  kitchens  and 
living  areas  and  in  every  way  were  residential  in 
character  [footnote  omitted];  until  such  time  as  the 
forest  service  purported  to  exercise  its  right  to 
terminate  the  occupancy  or  to  remove  the  employee 
and  his  family  temporarily,  respondents  had  the 
exclusive  right  to  use  the  premises  as  homes  for 
themselves  and  their  families;  while  government 
business  was  sometimes  conducted  from  the  units,  the 
business  was  completely  incidental  to  the  main  use 
of  the  property  ....   [50  Cal.  App .  3d  at  639.] 

The  court  further  held  that  the  fact  that  the  possessory 
right  was  non-transferable  or  revocable  at  the  will  of  the 
government  or  as  a  condition  of  employment  or  to  some  extent  must 
be  shared  with  others  were  factors  to  be  considered  in  fixing  the 
value  of  the  possessory  interest.   Id . 

The  case  of  Sea-Land  Service,  Inc.  v.  County  of  Alameda,  3  6 
Cal. App. 3d  837  (1974),  is  especially  pertinent  to  the  matters  at 
hand.   Sea-Land's  predecessor  entered  into  a  "preferential 
assignment  agreement"  with  the  City  of  Oakland  for  use  of 
City-owned  marine  terminals.   Sea-Land's  compensation  came  from 
the  tariffs  collected  from  the  use  of  the  premises.   The 
agreement  provided  a  "non-exclusive  preferential  assignment  to 
use"  the  described  premises 

for  the  receiving  and  delivery  of  freight  and 
assignee's  vehicles  prior  or  subsequent  to  the 
loading  and  discharging  of  Sea-Land  vessels  and  for 
assignees'  operations  incidental  thereto,  including 
parking  of  assignees'  vehicles  while  awaiting 
shipment.   [Jd.  at  840.] 

The  Port  reserved  the  right  to  use  the  area  as  well, 
provided  that  its  use  did  not  unreasonably  interfere  with  the 
operations  of  Sea-Land. 

Based  on  the  holding  in  Archer ,  supra ,  the  court  found  a 
possessory  interest.   The  court  determined  that  Sea-Land  had 


OPINION  NO.  85-15 

Sam  Duca  8  May  29,  1985 

exclusive  possession  against  all  the  world  including  the  owner, 
"whenever  Sea-Land  had  a  "business  need"  for  the  property."   Id. 
at  842. 

Language  in  the  agreement  stating  that  it  did  not  create  an 
interest  in  land  and  that  it  was  a  non-exclusive  preferential 
assignment  was  not  determinative.   Id . 

The  Court  concluded  that,  analyzing  the  entire  agreement, 
it  was  comparable  to  a  lease;  the  term  was  for  twenty  (20)  years; 
the  premises  were  clearly  described;  the  permitted  use  was  set 
forth  with  clarity;  the  compensation  for  such  use  was  clearly 
stated;  Sea-Land  was  required  to  keep  the  premises  neat,  clean 
and  orderly  and  was  wholly  responsible  for  repairs  and 
maintenance;  and  the  fire  insurance  named  Sea-Land  as  a 
co-insured,  etc.   Id. 

The  Sea-Land  court  also  quoted  the  case  of  Georgia  Pacific 
Corp.  V.  County  of  Mendocino,  347  F.Supp.  1061,  1067  (N.D.  Cal. 
1972),  for  the  following  proposition: 

"[A]n  interest  in  real  property  is  taxable  as 
'possessory'  so  long  as  the  holder  of  the  interest 
is  protected  from  interference  by  other  users. 
.  .  .   The  fact  that  many  restrictions  may  have  been 
imposed  governing  the  manner  in  which  these  valuable 
lands  are  used  does  not  compel  a  conclusion  that  the 
interest  granted  is  not  a  substantial  and  valuable 
one."   [36  Cal.  App .  3d  at  844.] 

In  recent  years,  courts  have  even  found  possessory 
interests  in  the  provider  of  television  rental  services  to 
patients  in  a  county  hospital,  pursuant  to  a  written  agreement 
with  the  County  Hospital  District  (Wells  National  Services  Corp. 
V.  County  of  Santa  Clara,  54  Cal. App. 3d  579  (1976)),  and 
amusement  machines  placed  for  private  profit  in  an  airport 
terminal  (Freeman  v.  County  of  Fresno,  126  Cal. App. 3d  459 
(1981)).   The  Freeman  court  sumrnarized  the  state  of  the  law  on 
possessory  interests: 

[T]he  focus  has  been  on  the  belief  that  the  holder 
of  a  valuable  use  of  public  property  that  is  tax 
exempt  should  contribute  taxes  to  the  public  entity 
which  makes  its  possession  possible  and  provides  a 
certain  amount  of  exclusivity. 
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The  pretax  trend  has  found  courts  testing  the 
requirement  of  a  reasonably  certain  period  of 
enjoyment  by  an  examination  of  the  agreement  as 
stated  in  writing  and  the  history  of  the 
rela^ionship  of  the  parties,  thereby  finding 
durability  because  of  the  passage  of  time  even 
though  the  agreement  may  have  been  cancelable  at  the 
will  of  the  parties.   The  requirement  that  the  use 
must  be  exclusive  means  that  it  must  not  be  one 
shared  by  the  general  public  and,  at  least  until 
cancelled,  must  be  enforceable  against  the  public 
entity  which  permits  the  use.   As  previously 
indicated,  the  valuable  private  benefit  may  be 
income,  or  merely  a  place  to  live  incident  to 
employment.   [I_d.  at  463-64.] 

The  trial  court  had  ruled  for  the  taxpayer,  failing  to  find 
the  exclusiveness  necessary  to  create  a  possessory  interest.  The 
Court  of  Appeal  disagreed: 

Respondent  had  more  than  a  mere  right  shared  with 
the  general  public.   Respondent's  position  was  not 
akin  to  "a  street  artist  on  Telegraph  Avenue." 
Instead,  there  was  a  special  right  of  access  for 
profit  which  was  not  shared  in  common  by  all  who 
entered  the  airport  terminal.   Though  we  recognize 
the  small  size  and  variable  location  of  the  space 
occupied  by  each  machine,  this  space  was  not  by  its 
size  or  movement  about  the  premises  made  invaluable 
to  the  owner  of  the  machines. 

.  .  .  [R] espondents  use  was  secured  by  a  contractual 
right  and  it  was  exclusive  against  the  world  except 
for  a  few  others  who  might  acquire  similar  rights. 
We  must  assume  that  the  financial  motives  and  strict 
controls  imposed   in  this  case  by  the  public  entity 
assured  that  the  use  was  a  protected  one.   The 
relationship  of  the  parties  during  the  long  period 
of  use  was  properly  considered  in  reaching  the 
conclusion  that  there  was  a  taxable  possessory 
interest . 

We  do  not  find  that  independence  from  public 
control  is  a  key  to  taxability.   The  nature  of  the 
equipment  concerned  is  such  that  both  parties  should 
be  concerned  with  location,  access,  visibility, 
maintenance,  public  safety,  and  the  ultimate  purpose 
of  profit.   That  the  public  agency  may  appear  to 
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have  the  right  to  dictate  conditions  which  may 

reduce  profits  goes  to  the  question  of  valuation, 

not  to  whether  the  use  is  or  is  not  exclusive.   [Id. 
at  464-65.] 

MANAGEMENT  CONTRACTS 

There  has  been  only  one  case  in  California  which  discussed 
a  "management  contract".   See  Pacific  Grove-Asi lomar  Operating 
Corp.  V.  County  of  Monterey,  43  Cal.App.3d  675  (1974).   In  that 
case,  the  Court  of  Appeal  found  for  the  taxpayer.   That  case 
reinforced  the  then  prevailing  view  that  such  contracts  were  not 
assessable  as  possessory  interests. 

However,  a  close  reading  of  the  Pacific  Grove  case  compels 
the  conclusion  that  in  only  very  prescribed  circumstances  may 
management  contracts  involving  actual  use  of  the  property  be 
exempt  from  taxation. 

The  Pacific  Grove-Asi lomar  Corp.  ("Asilomar")  was  a 
nonprofit  corporation  organized  solely  for  the  purpose  of 
managing  for  and  on  behalf  of  the  State  Department  of  Parks  and 
Recreation,  the  Asilomar  Conference  grounds  in  Pacific  Grove. 
Asilomar  contended  that  it  was  merely  an  agent  of  the  State  and 
thereby  exempt  from  taxation.   In  California,  an  agent  or 
representative  is  liable  for  taxes  assessed  under  the  Code  only 
in  a  representative  capacity.   If  the  property  is  exempt  in  the 
hands  of  the  principal  it  remains  exempt  in  the  hands  of  the 
agent.   General  Dynamics  Corp.  v.  County  of  Los  Angeles,  51 
Cal.2d  59  (1958) . 

As  of  the  lien  date  (March  1,  1970),  the  parties  were 
operating  under  the  terms  of  an  oral  management  agreement  which 
was  reduced  to  writing  but  was  not  scheduled  to  become  effective 
until  July  1,  1970.   It  was  understood,  however,  that  both 
parties  fully  intended  that  the  terms  of  the  new  agreement  be 
binding  upon  them.   This  was  crucial  to  the  court  because  the  new 
agreement  gave  the  State  much  more  control. 

In  affirming  the  trial  court's  conclusion  that  Asilomar  was 
but  an  agent  of  the  State,  the  court  listed  some  25  separate 
controls  the  State  exerted  upon  Asilomar.   These  controls 
included  the  following:   1)  the  grounds  were  managed  and 
maintained  for  the  use  of  the  general  public  for  park  and 
recreation  purposes  and  governed  by  the  rules  and  regulations  of 
the  State  Park  System;  2)  in  the  event  of  public  necessity  the 
State  could  cancel  the  contract  upon  a  30-day  written  notice;  3) 
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as  stated  before,  Asilomar  was  established  as  a  nonprofit 
corporation  solely  to  manage  the  conference  ground;  4)  the 
Director  of  Parks  and  Recreation  appointed  Asilomar's  board  of 
directors,  subject  to  the  concurrence  of  the  State  Parks  & 
Recreation  Commission;  5)  all  fees,  rates  and  charges  established 
by  Asilomar  were  subject  to  prior  approval  of  the  State  and  were 
limited  to  the  actual  needs  of  administration,  construction, 
repairs,  safety,  sanitation,  etc.;  6)  commercialization  for 
profit  was  forbidden;  7)  all  income  was  to  be  deposited  in  a 
trust  account;  8)  the  operating  budget  had  to  be  in  accordance 
with  State  approved  accounting  procedures;  9)  all  personal 
property  acguired  became  State  property  upon  termination  of  the 
contract;  and  10)  Asilomar  could  make  no  changes  in  its  articles 
and  bylaws  without  the  State's  consent.  Id.    at  688-89. 

The  court  concluded  that  Asilomar  was  under  the  absolute 
control  of  the  State  and  thereby  became  a  legal  agent  of  the 
State.   Id.  at  689. 

The  court  pointed  out  that  the  Asilomar  concession 
agreement  was  a  unique  one: 

Most  of  the  concession  agreements  we  have 
considered  are  not  nonprofit  activities;  are 
controlled  and  managed  by  the  possessor;  are  let  so 
that  rental  to  the  state  or  city  is  paid  out  of 
gross  receipts,  etc.   [Citations.] 

Stamps  V.  Board  of  Supervisors  [233  Cal.App.2d 
256  (1965)]  is  the  sole  concession  case  cited  by 
appellants  where  the  concessionaire  was  in  effect  a 
nonprofit  organization,  but  in  Stamps ,  revenues  were 
held  in  trust,  not  for  the  public  entity,  but  for 
the  private  bond-holders.   In  Stamps ,  there  was  no 
evidence  of  any  control  over  the  management  of  the 
parking  facility  and  no  claim  that  the  corporation 
was  merely  an  agent  for  the  City  of  San  Francisco. 

In  the  present  case,  the  purpose  of  this 
concession  agreement  was  to  benefit  the  public  in 
general,  not  the  Asilomar  Corporation.   The  property 
herein  can  only  be  used  for  the  public  enjoyment. 
Complete  control  is  in  the  State.   Each  and  every 
activity  is  controlled.   It  is  true  that  respondent 
has  "all  necessary  authority  to  manage,  operate, 
maintain  and  develop  Asilomar  and  to  make  and 
enforce  policies,  rules  and  regulations  related 
thereto  .  .  ,"   but  "subject  however,  to  the 
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policies,  rules  and  regulations  of  the  State  of 
California."   Furthermore,  the  sole  reason  for 
creating  the  corporation  was  for  the  purpose  of  this 
agreement.   Appellants  have  presented  no  evidence  to 
refute  this.   [43  Cal.App.3d  at  694-95.] 

It  is  clear  that  character izating  an  agreement  as  a 
"managment"  or  "operating"  or  "concessionaire"  agreement  will  not 
protect  an  entity  from  possessory  interest  taxation.   Asi lomar 
demonstrates  that  the  public  entity's  control  over  the  private 
concern  must  be  comprhensive,  and  the  private  entity  gain  no 
private  benefit,  in  order  for  a  court  to  determine  that  no 
possessory  interest  exists. 

THE  SSA  AGREEMENT 

SSA  acquired  the  rights  to  Pier  94-96  by  purchasing  the 
former  terminal  operator.  Crescent  Wharf  and  Warehouse  Company, 
in  August  1983.   According  to  the  State  Board's  report,  the 
facility  at  Pier  94-96  consists  of  four  container  cranes, 
wharves,  support  buildings,  storage  yards,  a  break-bulk  facility, 
two  stacker  cranes,  and  two  bridge  cranes. 

The  Port  and  SSA's  predecessor  in  interest  (Crescent) 
entered  into  the  "Non-Exclusive  Management  Agreement"  on 
September  8,  1982.   On  September  8,  1983,  the  same  parties 
entered  into  a  First  Amendment  of  Agreement.   The  stated  purposes 
of  the  agreement  were  to  "improve  the  efficiency  and  operations 
of  the  facility  so  as  to  induce  increased  volumes  of  cargo  across 
the  marine  terminal  facility  located  thereon".   And  further,  that 
the  Port  wished  to  "assign  responsibility  of  management  and  the 
provision  of  terminal  operating  and  cargo  solicitation  services 
for  the  Facility  to  a  marine  terminal  operator. 

Section  2(a)  of  the  Agreement,  as  amended,  states  SSA's 
general  duties  as  a  stevedore  firm  and  marine  terminal 
operator :-^ 


-^   The  court  in  Blue  Star  Line,  Inc.  v.  City  and  County 
of  San  Francisco,  77  Cal.  App.  3d  429,  434-35  (1978),  describes 
the  general  duties  of  a  stevedore  firm,  quoting  from  the 
stipulated  facts  in  the  case: 

These  services  principally  include  the  actual 
loading  and  unloading  of  cargo  to  and  from  ships. 

Footnote  continued  next  page. 
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The  Management  Contractor  shall  manage  that 
portion  of  the  Facility  as  defined  in  Section  8 
herein,  utilizing  its  best  efforts  and  according  to 
industry  standards,  for  the  docking  and  servicing  of 
vessels,  for  the  receipt,  handling,  loading, 
discharging,  storage,  transporting,  and  delivery  of 
cargo  in  connection  with  said  vessels;  for  the 
embarking  and  disembarking  of  passengers  in 
connection  with  said  vessels;  for  office  and  gear 
space  used  in  connection  with  this  operation;  for 
such  other  purposes  as  a  reasonably  incidental  to  a 
marine  terminal. 

Section  2(b)  of  the  Agreement  states  another  of  SSA's 
responsibilities: 

The  Management  Contractor  shall  use  its  best 
efforts  to  promote  use  of  the  facility  and  shall 
cooperate  with  the  Port  in  such  promotion.  .  .  . 

Section  2(b)  further  provides  that  if  SSA  cannot  accommodate  a 
potential  shipping  line  for  any  reason,  it  should  so  notify  the 
Port.   If  the  Port  determines  that  the  shipping  line  should  be 
accommodated  in  the  future,  it  has  a  contractual  duty  to  notify 


Footnote  3  continued: 


and  to  and  from  railroad  cars  in  some  instances,  at 
San  Francisco  docks.   The  physical  labor  involved  in 
the  loading  and  unloading  function  is  performed  by 
longshoremen  who  are  hired  by  the  job  and  paid  by 
the  hour.   They  work  under  the  supervision  of 
"full-time"  salaried  employees  of  the  stevedoring 
firms.   In  loading  or  unloading  a  particular  ship, 
the  longshoremen  and  supervisory  personnel  "are 
variously  on  the  dock,  on  ship's  deck,  and  in  ship's 
hold." 

Some  of  the  stevedore  firms  also  provide 
"terminal  services,"  which  involve  "the  receipt  and 
checking  of  outbound  cargo  and  the  checking,  sorting 
and  releasing  of  inbound  cargo."   These  activities 
are  performed  "within  the  port  and  terminal  area  of 
the  Port  of  San  Francisco."  but  not  on  the  docks. 
In  addition,  the  stevedore  firms  occasionally  rent 
cargo-handling  equipment  in  San  Francisco  and  sell 
"used  or  obsolete  equipment"  there.   The  terminal, 
rental  and  sale  activities  are  apparently  conducted 
by  salaried  employees. 
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SSA  with  its  proposed  plan  for  providing  such  services,  which  SSA 
must  follow  except  if  it  would  cause  it  to  provide  such  services 
at  an  economic  loss. 

Subsection  (g),  added  to  Section  2  in  the  First  Amendment, 
provides  as  follows: 

Management  Contractor  shall  use  its  best  efforts 
to  assist  the  Port  in  obtaining  Use  Agreements  with 
the  various  shipping  lines  for  the  facility  on  terms 
satisfactory  to  the  Port.   The  Port  and  Management 
Contractor  will  coordinate  their  marketing 
activities  in  seeking  to  obtain  such  Use  Agreements. 
.  .  .  Management  Contractor  shall  be  responsible  for 
assigning  areas  of  operation  to  users  and  modifying 
such  assigned  areas  after  furnishing  Port  Director 
with  a  report  of  the  area  so  assigned  or  modified 
and  obtaining  Port  Director's  approval. 

As  compensation  for  its  services  to  the  Port,  SSA  receives 
25%  of  tariff  revenue  collected  by  the  Port.   (Section  5(a).) 

Section  6,  governing  total  annual  tariff  revenue,  states  in 
part  as  follows: 

(a)   It  is  understood  and  agreed  that  the 
Management  Contractor's  ability  to  induce  cargo  and 
efficiently  manage  and  maximize  the  revenue 
production  of,  the  terminal  areas  covered  by  this 
agreement  is  a  material  part  of  the  consideration 
for  and  an  inducement  to  the  Port's  entering  into 
this  agreement  with  the  Management  Contractor.  .  .  . 

Port  reserves  the  right  to  cancel  the  agreement  upon  90 
days'  notice  if  the  total  annual  tariff  revenue  does  not  amount 
to  two  million  dollars. 

It  is  clear  from  the  above  that  the  prime  motive  on  behalf 
of  both  SSA  and  the  Port  for  entering  into  the  agreement  was  to 
generate  and  maximize  revenue  from  the  use  of  the  premises.   This 
establishes  a  substantial  "private  benefit"  to  SSA.   See  Kaiser, 
supra ;  Mattson,  supra;  Freeman,  supra . 

Section  2(e)  guarantees  that  the  Port,  when  using  the 
facility  for  maintenance  of  cranes  and  for  secondary  operations, 
will  not  unreasonably  interfere  with  SSA's  operations.   The 
agreement  also  requires  SSA  to  provide,  at  its  own  expense. 
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security  guards  and  alarm  systems  to  protect  the  facility,  cargo, 
property,  equipment  and  other  operations.   (Section  2(d).)   This 
meets  the  criterion  of  "exclusiveness"  set  forth  in  Mattson, 
supra  and  expanded  in  Archer ,  supra ,  (regarding  concurrent 
grazing  rights).   It  is  also  not  unlike  the  "preferential 
assignment"  agreement  in  Sea-Land  Services,  supra ,  which  the 
court  found  exclusive  "whenever  Sea-Land  had  a  'business  need' 
for  the  property".   36  Cal.  App .  3d  at  842. 

The  Mattson  factor  of  "independence"  is  also  satisfied. 
SSA  must  pay  for  utilities  it  uses  (Section  9)  and  do  normal, 
day-to-day  maintenance  (Section  10(a)).   Section  10(d)  mandates 
that  SSA  enter  into  a  contract  for  the  maintenance  of  four  truck 
scales  on  the  facility,  although  the  Port  must  reimburse  SSA  for 
any  amounts  in  excess  of  $2500  per  year.   Further,  SSA  promises 
to  maintain  six  separate  types  of  insurance  policies  upon  the 
facilities  (Section  14),  and  indemnify,  save  harmless  and  defend 
the  City  for  any  injuries  or  property  damage  arising  out  of  the 
use  or  condition  of  the  facility  (Section  15). 

Although  the  Port  can  exert  controls  over  SSA,  even 
terminating  the  agreement  under  certain  conditions,  the  controls 
primarily  revolve  around  economic  aspects  of  the  arrangement, 
i.e.,  whether  SSA  is  satisfactorily  fulfilling  its  pledge  to 
generate  business  for  the  Port,  or  the  integrity  of  the  physical 
premises.   Nowhere  does  the  agreement  reflect  any  type  of  control 
by  the  Port  over  the  day-to-day  operations  of  SSA.-^ 

SSA's  independence  is  recognized  in  Section  7  of  the 
Agreement,  entitled  "Status  as  Independent  Contractor": 

(a)   The  Management  Contractor  shall  perform 
these  services  under  this  Agreement  as  an 
independent  contractor  to  Port,  and  not  as  an 
officer,  employee  or  agent  of  the  City,  to  utilize 
its  professional  skill  and  best  efforts  during  the 
term  of  this  Agreement  for  the  performance  of  the 
work  contemplated  hereby.   The  Management  Contractor 


— ^   Based  on  conversations  with  persons  knowledgeable 
about  activities  at  the  Port  of  San  Francisco  and  other  ports 
throughout  California,  ports  have  historically  delegated  marine 
terminal  operator  or  other  managerial  duties  to  independent 
contractors  and  have  rarely,  if  ever,  used  their  own  employees  to 
carry  out  these  functions. 


OPINION  NO.  85-15 

Sam  Duca  16  May  29,  1985 

agrees  to  be  solely  responsible  for  all  matters 
relating  to  payment  of  its  employees  ....   The 
Management  Contractor  agrees  to  be  responsible  for 
its  own  acts  and  those  of  its  subordinates, 
employees  and  subcontractors  during  the  life  of  this 
agreement . 

Finally,  the  "durability"  factor  set  forth  in  Mattson  is 

demonstrated  by  the  term  of  the  agreement.   The  basic  term  of  the 

SSA  agreement  is  for  five  years  and  contains  an  option  provision 

to  extend  the  agreement  another  five  years.   (Section  4.) 

As  in  Sea-Land,  supra ,  the  SSA  agreement  contains  a  clause 
stating  that  SSA  has  "no  interest  in  the  land  or  improvements  of 
the  facility  and  is  acting  as  the  Port's  management  contractor." 
(Section  7(b).)   The  Sea-Land  court  held  such  language 
immaterial.   36  Cal.  App .  3d  at  842.   However,  in  that  same 
subsection,  SSA  is  given  the  right  to  enter  into  terminal  and 
stevedoring  contracts  with  users  of  the  facility  in  order  to 
charge  them  directly  for  the  services  rendered  to  them  by  SSA, 
which  powers  seem  inconsistent  with  a  declaration  of  "no  interest 
in  the  land  or  improvements  of  the  facility". 

Importantly,  Section  21  recognizes  that  the  parties  to  the 
agreement  acknowledged  at  the  time  they  entered  into  the 
agreement  that  SSA ' s  interest  might  be  assessable,  as  it  provides 
for  the  Port  to  pay  one-half  of  any  possessory  interest  tax 
levied  on  SSA  after  fiscal  year  1982-83. 


THE  LYKES  AGREEMENT 


Lykes  Bros.  Steamship  Company  has  the  right  to 
use  the  container  terminal  and  cranes,  wharves  for 
bulkloading  and  two  large  storage  warehouses  at  Pier 
80  in  conjunction  with  the  California  Stevedore  and 
Ballast  Company  (CS&B) .   CS&B  provides  stevedoring 
services  for  Lykes  Lines  and  acts  as  the  steamship 
company's  terminal  operator  under  contractual 
arrangements  between  the  two  companies.  .  .  .   Lykes 
produces  approximately  56  percent  of  total  revenues 
at  Pier  80  and  occupies  approximately  60  percent  of 
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storage  sheds.   Pier  80  is  a  containerized  cargo 
facility  with  two  travelling  cranes,  break-bulk 
facilities,  wharves,  support  building  and  storage 
yards . 

Section  1  of  the  Use  Agreement  sets  forth  Lykes '  terminal 
rights  and  obligations  under  the  agreement: 

[Lykes]  shall  have  a  nonexclusive  right  to  use  the 
assigned  premises  for  the  uses  and  purposes  more 
specifically  described  in  Paragraph  3  hereof. 
Nonexclusive  shall  mean  that  Port  may  assign  other 
vessels  to  this  facility  subject  to  the  conditions 
set  forth  in  Paragraph  4.   In  consideration  of  the 
rights  and  privileges  hereby  and  as  an  express 
condition  to  the  continuation  of  said  rights  and 
privileges  for  the  term  hereof  [Lykes]  agrees  to  use 
the  assigned  premises  as  its  regularly  scheduled  San 
Francisco  Bay  Area  port  of  call  for  its  commercial 
liner  vessel  operations. 

Lykes  is  authorized  to  use  the  premises 

for  the  berthing  of  [its]  vessels,  their  refueling 
and  repair,  gear  space,  the  receipt,  handling, 
loading,  discharging,  storage  and  delivery  of 
cargoes,  and  operations  associated  therewith  and 
supplemental  thereto,  and  for  the  embarking  and 
disembarking  of  passengers. 

In  addition  to  these  specific  uses,  Lykes,  like  SSA,  has 
management  responsibilities.   Section  4  of  the  Agreement  provides 
in  part  as  follows: 

Port  has  also  assigned  the  responsibility  of  the 
general  management  of  the  assigned  premises  to 
[Lykes]  in  regard  to  [Lykes's]  operation.   It  is 
further  understood  and  agreed  that  [Lykes]  has  no 
interest  in  the  land  and  improvements  thereon  and  is 
acting,  in  part,  as  the  Port's  management  in  the 
operation  of  the  facilities  upon  the  assigned 
premises  for  its  own  operations.   The  Port  retains 
the  right  to  assign  other  vessels  to  this  facility, 
but  will  give  preference  to  [Lykes's]  operations. 

Additionally,  the  Port  promises  to  provide  certain  cranes 
to  Lykes  on  a  priority  basis.   (Section  13.) 
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As  consideration  for  its  use  and  management  of  the 
premises,  Lykes  must  pay  the  Port  70%  of  all  tariff  charges. 
(Section  6.) 

Many  of  the  other  sections  are  very  similar  to  the  SSA 
Agreement,  including  maintenance  provisions,  liability,  insurance 
and  indemnification  provisions,  and  payment  for  utilities  used. 

From  the  above  provisions  and  for  the  same  reasons 
explained  in  the  discussion  of  the  SSA  agreement,  it  is  clear 
that  Lykes  also  has  a  possessory  interest  in  the  premises  by 
virtue  of  its  activities  thereon.   Lykes  has  a  preferential  right 
to  use  the  facility  as  its  regular  port  of  call,  and  also  has 
management  duties,  similar  to  SSA's,  based  on  its  "ability  to 
induce  cargo  and  efficiently  manage  and  maximize  the  revenue 
production  of  the  terminal  areas".   (Sections  1,  3  and  4.) 

The  Port  retains  no  more  controls  over  Lykes  than  it  does 
over  SSA.   The  term  of  the  agreement  is  for  two  years,  with 
options  for  an  additional  third,  fourth  and  fifth  years. 
Finally,  and  most  importantly,  Lykes  has  a  substantial  incentive 
to  reap  considerable  profits  from  the  arrangement,  retaining  30 
percent  of  all  tariffs  generated  through  its  operations. 

CONCLUSION 

The  State  Board,  on  October  19,  1984,  issued  a  memorandum 
discussing  the  SSA  Agreement.   The  memorandum  analyzes  the 
agreement  and  concludes  that  SSA  should  properly  be  assessed  with 
a  taxable  possessory  interest.   The  memorandum  was  apparently 
issued  in  response  to  a  contention  by  SSA  that  the  management 
agreement  did  not  create  a  taxable  possessory  interest.   SSA 
contended  that  the  Asi lomar  case  (see  supra)  provided  support  for 
its  contention.   The  State  Board,  however,  more  appropriately 
likened  the  situation  to  the  earlier  case  of  Kaiser  Co.  v.  Reid, 
supra ,  in  which  plaintiff  used  government  property  to  build  ships 
for  the  government. 

The  Kaiser  court  analyzed  the  vessel  construction 
contracts,  wherein  the  plaintiff  was  not  merely  given  the  right 
to  perform  services  for  the  government,  but  was  required  as  an 
independent  contractor,  and  not  as  an  agent,  to  construct  and 
deliver  the  vessels,  to  bear  part  of  the  liability  for  loss  or 
destruction  of  any  vessel  during  construction,  and  to  be 
responsible  for  claims  made  against  the  vessels.   Kaiser 
concluded: 
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Such  contract  provisions  correlated  plaintiff's 
occupancy  of  the  shipyards  with  its  possession  of  a 
"usufructuary  right"  therein  pursuant  to  its 
performance  of  the  scheduled  work  under  an 
independent  profit  earning  arrangement  for  its  own 
benefit  --  a  "possessory  interest  arising  to  the 
dignity  of  taxable  property"  under  California  law. 
[30  Cal.2d  at  622] 


Under  both  the  SSA  and  Lykes  agreements,  the  stevedoring 
company  (or  shipping  line)  is  an  independent  contractor  and 
required  to  bear  liability  and  indemnify  the  City  for  damages. 
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ed  previously,  the  instant  agreements  parallel  in 
the  agreement  in  Sea-Land,  supra .   In  the  final 
Sea-Land  court  likened  the  agreement  to  the 


a  standard  lease.   The  subject  agreements  are  also 
n  to  a  lease:   The  duration  of  the  term  of  the 

substantial;  the  premises  are  clearly  described; 

use  is  set  forth  with  clarity;  the  compensation  for 
learly  stated;  the  parties  are  required  to  keep  the 
,  clean  and  orderly;  and  they  are  required  to 
dard  insurance  policies. 


The  agreements  clearly  make  SSA  and  Lykes  independent 
contractors,  not  agents  of  the  Port.   Moreover,  their  ability  to 
control  their  own  profit-making  activities  through  use  of  the 
premises  clearly  establishes  an  independence  far  greater  than 
that  of  a  mere  agent. 

The  agreements  in  question  create  possessory  interests 
which  the  Assessor  may  properly  assess.—''   It  is  our 
recommendation  that  you  levy  escape  assessments  on  the  subject 
properties,  as  applicable. 


APPROVED ; 


G^RGE   AGNOST 
City  Attorney 


Res^ectf  ully/§libmi  tted, 

ROBIN  REITZES  MANION 
Deputy  City  Attorney 


—  ''      We  have  not  been  asked,  nor  have  we  addressed,  in 
this  opinion  any  questions  relating  to  valuation  or  methodology, 
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George  Agnost, 
City  Attorney 
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POST  Training  Requirements  for 
Patrol  Special  Officers 

LT.  WILLIE  E.  FRAZIER  DOCUft/ir-Xi 

Secretary,  Police  Commission        'wci\JTS  CiZf*T. 


MICHAEL  C.  KILLELEA 
Deputy  City  Attorney 

QUESTION  PRESENTED 


M^  1  6 1.085 

PUBLIC  i.ysrtArt/ 


Whether  Patrol  Special  Officers  must  receive  the 
training  prescribed  by  the  Commission  on  Peace  Officer 
Standards  and  Training  (POST). 

CONCLUSION 

Yes.   Section  832  of  the  Penal  Code  requires  that  peace 
officers  receive  POST  training. 

ANALYSIS 

This  office  has  opined  on  three  separate  occasions  that 
patrol  special  officers  are  peace  officers  (City  Attorney 
Opinion  Nos .  80-66;  69-55;  and  66-73A) .   Under  Section  3.536 
of  the  Charter,  patrol  special  officers  are  appointed  by  the 
Police  Commission  and  can  be  disciplined  or  removed  by  the 
Commission  after  a  hearing;  their  qualifications  are  fixed  by 
the  Charter;  and  their  beats  and  territories  are  controlled  by 
the  Commission.   The  Manual  of  Rules  and  Procedures  for  Patrol 
Special  Officers  defines  patrol  specials  as  members  of  the  San 
Francisco  Police  Department  (Rule  1.11).   They  are  given 
general  law  enforcement  duties  under  the  Manual  of  Rules  and 
Procedures.  1/ 


1/For  example,  Rule  2.01  of  the  Rules  and  Procedures  of 
Patrol  Special  Officers  Manual  provides: 

1.  Prevent  crime. 

2.  Protect  life  and  property. 

3.  Detect  and  arrest  offenders. 

4.  Preserve  the  public  peace. 

5.  Enforce  all  penal  laws  and  ordinances. 
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Further,  in  the  case  of  Maggi  v.  Pompa  (1930)  105 
Cal.App.  496,  the  Court  has  held  that  patrol  special  officers 
are  "public  officers"  appointed  by  public  authority. 

Peace  officers  are  defined  by  statute  (Section  830, 
Penal  Code).   Section  830.1  of  the  Penal  Code  provides  that 
"any  police  officer  of  a  city"  is  a  peace  off?.cer.   Also, 
under  Section  830.6  of  the  Penal  Code,  any  reserve  city 
policeman  is  a  peace  officer  when  assigned  specific  police 
functions  provided  that  such  person  qualifies  by  completion  of 
the  basic  training  prescribed  by  the  Commission  on  Peace 
Officer  Standards  and  Training  (hereinafter  referred  to  as 
POST) .   The  authority  of  such  reserve  city  policeman  shall 
extend  only  for  the  duration  of  the  specific  assignment. 

Accordingly,  under  either  Sections  830.1  or  830.6  of  the 
Penal  Code,  patrol  special  officers  are  peace  officers  because 
they  are  "police  officers  of  a  city"  or  reserve  city  policeman 

Section  832  of  the  Penal  Code  requires  peace  officers  to 
receive  POST  training.   It  provides  in  part: 

"(a)   Every  person  described  in  this 
chapter  as  a  peace  officer,  shall  receive  a 
course  of  training  prescribed  by  the 
Commission  on  Peace  Officer  Standards  and 
Training . 


"(c)   Persons  described  in  this  chapter 
as  peace  officers  who  have  not  so 
satisfactorily  completed  the  courses 
described  in  subdivision  (a)  as  specified  in 
subdivision  (b) ,  shall  not  have  the  powers  of 
a  peace  officer  until  they  satisfactorily 
complete  such  courses. 

"(d)   Any  peace  officer  who  on  the 
effective  date  of  this  section  possesses  or 
is  qualified  to  possess  the  basic  certificate 
as  awarded  by  the  Commission  on  Peace  Officer 
Standards  and  Training  shall  be  exempted  from 
the  provisions  of  this  section." 
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Patrol  special  officers,  as  peace  officers,  must 
satisfactorily  complete  POST  training  courses  before  they  can 
exercise  the  powers  of  a  peace  officer.   You  are  therefore 
advised  that  patrol  special  officers  should  be  scheduled  for 
the  prescribed  POST  training  courses. 

Very  truly  yours, 

GEORGE  AGNOST  ' 
City  Attorney 


By: 


cii^a^uc^ 


MICHAEL  C.  KILLELEA 
Deputy  City  Attorney 


APPROVED ; 


City  A 
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City  and  County  of  San  Francisco: 


George  Agnost, 
City  Attorney 


SUBJECT; 


REQUESTED  BY; 


PREPARED  BY: 


August  6,  1985 
,OPINION  NO.  85-17 


Office  of  City  Attorney 


OOCUWIENTS  Dr?T. 

AU6  1  3  1985 

PUBLIC  LIBRARY 


Definition  of  the  Category  "Hispanic"  for  the 
Purpose  of  Participation  in  the  City's 
Minority  Business  Enterprise  Programs 

GRANT  S.  MICKINS 

Director,  San  Francisco  Human  Rights  Commission 

JUDITH  A.  BOYAJIAN 
Deputy  City  Attorney 


QUESTION  PRESENTED 

Is  the  Human  Rights  Commission  ("Commission")  empowered  to 
amend  the  definition  of  the  "Hispanic"  category  used  in  the 
City's  Minority  Business  Enterprise  ("MBE")  Programs  to  exclude 
persons  of  Spanish  culture  originating  from  Europe? 


CONCLUSION 

No.   It  is  beyond  the  scope  of  the  Commission's  present 
delegated  powers  to  amend  the  definition  of  "Hispanic"  to  exclude 
from  that  category,  because  of  their  country  of  origin,  persons 
wno  traditionally  have  been  included  therein. 


FACTUAL  BACKGROUND 

Chapter  12B  prohibits  discriminatory  employment  practices 
by  contractors,  subcontractors  and  suppliers  in  the  performance 
of  a  City  contract.   It  further  requires  City  contractors, 
subcontractors  and  suppliers  to  take  affirmative  action  to 
increase  the  level  of  participation  of  minorities  and  women  in 
City  contracts.   Section  12B.2(f)(9)  mandates  the  Commission  to 
promulgate  rules  and  regulations  to  implement  the  provisions  of 
Chapter  12B,  which  are  required  "so  far  as  practicable,  [to]  be 
similar  to  those  adopted  in  applicable  federal  executive  orders." 
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Pursuant  to  its  authority  under  Section  12B.2(f)(9),  the 
Commission  promulgated  its  Policy  on  Racial  and  Ethnic 
Designations  in  June,  1980.   The  Commission  adopted  the 
definition  of  "Hispanic"  used  at  the  time  by  the  Office  of 
Federal  Contract  Compliance  Programs,  which  was  responsible  for 
monitoring  compliance  with  Executive  Order  11246.   Under  that 
definition,  the  category  "Hispanic"  included:  "all  persons  of 
Mexican,  Puerto  Rican,  Cuban,  Central  or  South  American,  or  other 
Spanish  culture  or  origin,  regardless  of  race."   This  definition 
was  incorporated  into  the  HRC  Affirmative  Action  Program  for 
Construction  Contracts  and  was  used  consistently  by  the 
Commission  in  monitoring  compliance  with  its  programs. 

In  February,  1982,  the  Commission  began  debating  a  proposal 
to  amend  the  definition  of  "Hispanic"  to  exclude  persons  of 
European  origins.   The  Commission's  Employment  Committee 
recommended  that  the  existing  definition  be  retained.   However, 
the  debate  continued.   In  February,  March  and  April  of  1983,  the 
Commission  held  public  hearings  pursuant  to  a  resolution  by  the 
Board  of  Supervisors  charging  the  Commission  to  determine  the 
extent  of  participation  of  minorities  and  women  in  City 
contracts.   Thereafter,  the  Board  of  Supervisors  enacted  Chapter 
12D,  which  went  into  effect  on  August  10,  1984.   Chapter  12D  was 
designed  to  increase  the  level  of  participation  of  minority-  and 
women-owned  enterprises  as  prime  contractors  in  the  award  of  City 
contracts  and  to  offset  economic  disadvantages  faced  by  local 
businesses . 

Pursuant  to  its  authority  under  Sections  12D.2(8)  and 
12D.6(A)(6)  to  promulgate  rules  and  regulations  to  implement 
Chapter  12D,  the  Commission  adopted  regulations  in  February, 
1985,  which  superseded  the  Commission's  prior  regulations  and 
administrative  requirements  for  prime  contracts;  subcontracts  are 
still  subject  to  the  MBE/WBE  requirements  of  Chapter  123.   In  the 
Commission's  Chapter  12D  rules  and  regulations,  the  category 
"Hispanic"  is  defined  as:  "all  persons  of  Mexican,  Puerto  Rican, 
Cuban,  Central  or  South  American,  or  other  Spanish  culture, 
persons  having  origins  in  any  of  the  original  peoples  of  Central 
or  South  American,  or  other  Spanish  culture  or  origin,  regardless 
of  race."   We  understand  that  this  definition  is  the  one 
currently  used  by  the  Commission  in  its  MBE  Programs  under  both 
Chapters  12B  and  12D.   You  have  inquired  whether  the  Commission 
is  empowered  to  amend  this  definition  to  exclude  persons  "of 
other  Spanish  culture  or  origin"  originating  from  Europe. 
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ANALYSIS 

Prior  to  the  enactment  of  Chapter  12D,  the  Commission's  MBE 
Program  for  City  contracts  was  established  pursuant  to  the 
Commission's  authority  under  Sections  12B.2(f)(9)  and  12B.3. 
Section  12B. 2(f)(9)  provides: 

The  human  rights  commission  of  San  Francisco 
shall  promulgate  rules  and  regulations  for  the 
implementation  of  the  nondiscriminatory 
provisions  of  this  contract  [sic],  and  such  rules 
and  regulations  shall,  so  far  as  practicable,  be 
similar  to  those  adopted  in  applicable  federal 
executive  orders.   (Emphasis  added.) 

Section  12B.3  provides: 

The  San  Francisco  human  rights  commission, 
its  presiding  officer  and  its  director  are  hereby 
granted  the  power  to  do  all  acts  and  exercise  all 
powers  referred  to  in  section  12B.2  hereof. 

Although  there  is  no  express  provision  in  Chapter  12B  empowering 
the  Commission  to  establish  an  MBE  Program  for  City  contracts, 
such  authority  may  be  implied  from  the  express  powers  granted  the 
Commission  under  the  ordinance.   Cal.  Drive-in  Restaurant  Assn. 
V.  Clark  (1943)  22  Cal. 2d  287,  303. 

The  Board  of  Supervisors  enacted  Chapter  12D  in  July, 
1984.   Section  12D.6  expressly  sets  forth  the  powers  and  duties 
of  the  Commission  under  the  Ordinance  with  respect  to  City 
MBE/WBE  Programs.   It  provides,  in  pertinent  part,  as  follows: 

(A)   In  addition  to  the  duties  and  powers 
given  to  the  Human  Rights  Commission  elsewhere, 
the  Commission  is  empowered  to; 

1.  establish  appropriate  goals  for 
minority  and  women  business  enterprise 
utilization  by  City  agencies.  Departments  and 
other  City  awarding  authorities; 

2.  limit  the  applicability  of  the 
Ordinance  to  MBEs  and  WBEs  which  require 
assistance  in  developing  their  status  and 
capability  as  prime  contractors; 
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6.   adopt  rules  and  regulations, 
consistent  with  this  Ordinance  and  the 
Administrative  Code  of  the  City  and  County  of  San 
Francisco  (Chapter  12D),  establishing  standards 
and  procedures  for  effectively  carrying  out  this 
Ordinance . 


(C)   The  requirements  of  this  Ordinance  are 
in  addition  to  and  separate  from  those  imposed  by 
the  United  States  or  the  State  of  California  as  a 
condition  of  financial  assistance  or  otherwise. 
.  .  .  (Emphasis  added.) 

In  addition,  Section  12D.7  provides,  in  pertinent  part: 

(A)   The  Commission  shall  establish  City  and 
County-wide  annual  goals,  consistent  with  Section 
12D.3  [which  provides  that  the  ultimate  goal  of 
the  ordinance  is  to  eliminate  the  effects  of 
historic  discrimination].  .  .  Goals  shall  be 
reasonably  achievable,  and  shall  be  based  upon, 
but  are  not  limited  to,  the  following  factors: 

1.   the  degree  to  which  such  annual  goals 
will  contribute  to  the  achievement  of  the 
ultimate  goal  of  eliminating  the  effects  of 
historic  discrimination  .  .  . 

And  Section  12D.5  defines  "minority",  "minorities",  or  "minority 
person"  as:  "ethnic  persons  of  color  including  American  Indians, 
Asians  (including,  but  not  limited  to,  Chinese,  Japanese, 
Koreans,  Pacific  Islanders,  Samoans,  and  Southeast  Asians), 
Blacks,  Filipinos  and  Hispanics. "   (Emphasis  added.) 

Hence,  Chapter  12D  builds  upon  the  Commission's  powers 
under  Chapter  12B,  states  that  its  goal  is  to  eliminate  the 
present  effects  of  historic  discrimination,  and  expressly 
authorizes  the  Commission  to  limit  the  applicability  of  the 
ordinance  to  MBEs  and  WBE's  requiring  assistance  in  developing 
their  status  and  capability  as  prime  contractors.   Although  there 
is  no  requirement  in  Chapter  12D  that  the  Commission's  rules  and 
regulations  be  similar  to  those  adopted  by  federal  agencies  -  in 
fact.  Section  12D.6(c)  specifically  states  that  the  requirements 
of  the  Ordinance  are  in  addition  to  federal  and  state 
requirements  -  Section  12B. 2(f)(9)  is  still  in  effect. 
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It  is  a  well  established  principle  of  statutory 
construction  that  statutes  or  statutory  sections  relating  to  the 
same  subject  matter  must  be  construed  together  and  harmonized  or 
reconciled,  if  possible,  so  as  not  to  render  any  statute, 
section,  or  provision  superfluous  or  deprived  of  meaning. 
Fuentes  v.  Workers'  Comp.  Appeals  Bd.  (1976)  16  Cal . 3d  1,  7; 
Kalina  v.  San  Mateo  Community  College  District  (1982)  132 
Cal.App.3d  48,  53;  Carleson  v.  Unemployment  Ins.  Appeals  Bd . 
(1976)  64  Cal.App.3d  145,  155-156.   It  is  equally  well 
established  that  an  implied  repeal  of  one  statutory  section  by 
another  is  disfavored  and  is  recognized  only  when  there  is  no 
rational  basis  for  harmonizing  two  potentially  conflicting  laws. 
Fuentes  v.  Workers'  Comp.  Appeals  Bd.,  supra,  at  16  Cal-  3d  1 ; 
Western  Mobilehome  Assn.  v.  County  of  San  Diego. (1971)  16  Cal. 
App.3d  941,  949. 

Applying  these  rules  of  statutory  construction  to  the 
question  before  us,  we  must  reconcile,  on  the  one  hand,  the  broad 
scope  of  the  Commission's  mandate  in  Chapter  12D  to  eliminate  the 
present  effects  of  historic  discrimination  and  its  authority  to 
limit  the  applicability  of  Chapter  12D's  MBE  program  to  persons 
requiring  assistance  with,  on  the  other  hand,  the  express 
limitation  in  Chapter  12B  that  the  Commission's  rules  and 
regulations  be  similar  to  those  used  by  federal  agencies  as  far 
as  is  practicable.   Harmonizing  all  of  the  sections  of  Chapters 
12B  and  12D  so  as  to  give  effect  to  all  compels  the  conclusion 
that  although  the  Commission  is  fully  empowered  to  limit  the 
scope  of  the  City's  MBE/WBE  Programs  by  establishing  financial  or 
other  economic  criteria  to  ensure  that  only  these  persons 
actually  requiring  assistance  will  be  included,  the  Board  of 
Supervisors  did  not  intend  to  authorize  the  Commission  to  depart 
from  the  traditional  racial/ethnic  definitions  used  by  federal 
agencies  and  followed  consistently  by  the  Commission  in  the 
past.   Hence,  the  Commission  is  not  empowered  to  amend  its 
definition  of  "Hispanic"  to  exclude  persons  of  Spanish  origin  and 
culture  originating  from  Europe. 
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In  our  opinion,  redefinition  of  the  traditional 
racial/ethnic  categories,  as  set  forth  in  Section  12D.5,  is  a 
policy  decision  to  be  made  by  the  legislative  body  and  is  beyond 
the  present  scope  of  the  Commission's  delegated  powers.   You  are 
so  advised. 

Respectfully  submitted, 

GEORGE  AGNOST 
City  Attorney 


APPROVED: 


GEORGE    AGt^OST  ^ 


/^/JUDITH    A.    BOYAJi;™" 
Deputy   City' Attorney 


*X/in^ 


City  Attorney 
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George  Agnost, 
City  Attorney 
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SUBJECT : 


"Insurance"  within  the  meaning  of  Section  213.5  of 
the  Revenue  and  Taxation  Code 


REQUESTED  BY:  JAY  PATTERSON 

Registrar  of  Voters 


PREPARED    BY: 


BURK   E.    DELVENTHAL 
Deputy  City  Attorney 
DAGMAR   HE^mER 
Law   Intern 


DOCUMENTS  DEPT. 


Sr. 


QUESTION  PRESENTED 


PWBWVO  UJBBArlV 


Does  the  City's  self-insurance  constitute  insurance  within 
the  meaning  of  Section  213.5  of  the  Revenue  and  Taxation  Code 
which  confers  upon  the  City  the  right  to  use  premises  owned  by 
certain  charitable  entities  provided  the  City  carries  the 
requisite  insurance? 

CONCLUSION 

No,  the  City's  self-insurance  does  not  constitute  insurance 
within  the  meaning  of  Section  213.5  of  the  Revenue  and  Taxation 
Code. 

ANALYSIS 

Revenue  and  Taxation  Code,  Section  214,  exempts  from  real 
property  taxation  property  used  for  religious,  hospital, 
scientific  or  charitable  purposes  when  owned  by  certain 
entities.   Property  exempted  from  taxation  by  Section  214  of  the 
Revenue  and  Taxation  Code  may  be  used  for  free  by  a  county  as  a 
polling  place  at  any  election  conducted  by  the  Registrar  subject 
to  certain  conditions  specified  in  Section  213.5. 

Section  213.5  of  the  Revenue  and  Taxation  Code  provides,  in 
pertinent  part: 

A  county  using  this  section  shall  insure 
itself,  its  employees,  the  owner,  and  the  person 
in  possession  of  the  property  against  any 
liability  for  any  injury  connected  with  the  use 
of  the  property  as  a  polling  place. 
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Because  of  the  escalating  costs  of  liability  insurance  for 
cities  and  counties,  the  City's  Risk  Manager  has  chosen  to 
discontinue  the  City's  liability  insurance  on  polling  places. 
Instead,  the  City  relies  upon  its  own  resources  and,  in  the 
nomenclature  of  the  industry,  "insures  itself". 

The  question  presented  is  whether  the  City's  self-insurance 
constitutes  "insurance"  within  the  meaning  of  Section  213.5  of 
the  Revenue  and  Taxation  Code. 

In  Weaver    v.  San    Francisco ,     (1905)  146  Cal  728,  733  [81 
P.  119]  the  court  said: 

In  the  construction  of  a  constitution  or 
statute  words  and  phrases  are  construed- according 
to  the  context  and  approved  usage  of  the  language. 

(See  also:  Coodhew   v.  Indus  trial    Ace.    Com.    (1958)  157 
Cal.App.2d  252,  256  [320  P. 2d  515];  45  Cal.Jur.2d  §137) 

The  court,  in  Estate   of  Sahlender    (1948)  89  Cal.App.2d 
329,  346  [201  P . 2d  69],  declared: 

While  a  court  may  consider  logic  and  practical 
considerations  when  there  is  room  for 
interpretation,  where  the  language  is  so  clear 
that  no  reasonable  mind  can  differ  as  to  the 
meaning  of  the  words  used,  the  Court  has  no 
alternative  but  must  enforce  the  statute  as 
written.   To  hold  otherwise  would  be  to  hold  that 
this  court  may  legislate,  which,  of  course,  it 
cannot . 

It  is  therefore  clear  that  when  a  term  has  a  well 
recognized  and  settled  legal  meaning,  it  will  be  construed  to 
have  the  same  meaning  when  used  in  a  statute.  Harris    v. 
Reynold    (1859)  13  Cal.  514,  518;  Pacific  Coast    Dairy   v.  Police 
Court    of   San   Francisco    (1932)  214  Cal.  668,  676-677  [8  P . 2d  140]. 

The  word  "insurance"  has  a  real  and  settled  meaning  in 
California  law.   In  California   Physicians'    Service    v   Garrison 
(1946)  28  Cal. 2d  790,  803-804  [172  P . 2d  4],  the  Court  stated: 

.  .  .  "insurance  generally  may  be  defined  as  an 
agreement  by  which  one  person  for  a  consideration 
promises  to  pay  money  or  its  equivalent,  or  to 
perform  some  act  of  value,  to  another  on  the 
destruction,  death,  loss  or  injury  of  someone  or 
something  by  specified  perils. 
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Courts  which  have  been  called  upon  to  analyze  the 
distinction  between  the  words  "insurance"  and  "self-insurance" 
have  recognized  a  basic  distinction.   The  United  States  Court  of 
Appeal,  in  United   States    v.  Newton    Li  vestock   Auction   Market, 
Inc.    336  F.2d  673,  676  (10th  Cir.  1964): 

Insurance  and  self-insurance  are  not 
equivalents.   Insurance  exists  when  a  contractual 
relationship  between  the  insurer  and  the  insured 
shifts  to  the  insurer  the  risk  of  loss  of  the 
insured.   Self-insurance  is  the  assumption  of 
risk  of  his  own  loss  by  one  having  an  insurable 
interest . 

Section  213.5  must  be  read  literally,  in  light  of  the  clear 
distinction  between  "insurance"  and  "self-insurance"  and  in  light 
of  the  requirement  that  the  insurance  protect  not  only  the  county 
but  also  the  employees  and  the  owner  and  the  persons  in 
possession  of  the  property.   Insurance  must  be  read  to  mean 
exactly  what  it  is. 

Accordingly,  you  are  advised  that  San  Francisco's 
self-insurance  does  not  constitute  insurance  within  the  meaning 
of  Section  213.5  of  the  Revenue  and  Taxation  Code. 


Respectfully  submitted, 


GEORGE  AGNOST 
Cl:fejj{  Attorney. 


E.  DELVEIfTHAL 
)eputy  City  Attorney 

DAGMAR  HEMMER 
Law  Intern 


APPROVED ; 


. ^_  CW'~V'^JZ 

GEORG^AGNO^ 
City  Attorney 
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City  and  County  of  San  Francisco: 


George  Agnost, 
City  Attorney 


Office  of  City  Attorney 
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^  OPINION  NO.  85-19 


SUBJECT : 
REQUESTED  BY: 

PREPARED  BY: 


Pro  Tempore  Judges 

FREDERICK  J.  WHISMAN 

Executive  Officer,  Superior  Court 

BURK  E.  DELVENTHAL 
Deputy  City  Attorney 
MARCIA  CUTLER 
Legal  Assistant 
WILLIAM  W.  ETTELSON 
Intern 


QUESTION  PRESENTED 

May  the  Superior  Court  appoint  an  attorney  to  serve  as  a 
pro  tempore  judge,  pursuant  to  the  stipulation  of  the  parties 
involved,  while  the  attorney  is  participating  in  a  court 
sponsored  domestic  relations  program  in  which,  on  a  voluntary 
basis,  the  attorney  meets  with  various  persons  to  assist  them  in 
resolving  differences  without  resorting  to  court? 

CONCLUSION 

Yes,  provided  that  the  attorney  to  be  appointed  has  not 
served  in  a  prior,  non-judicial  capacity,  with  the  parties 
involved  in  an  attempt  to  assist  the  parties  to  work  out  their 
differences . 

AJJALYSIS 

The  San  Francisco  courts  sponsor  a  program  encouraging 
attorneys  to  participate  voluntarily,  m  a  non-judicial  capacity, 
in  assisting  persons  to  resolve  marital  difficulties  and 
dissolutions  without  taking  the  matter  to  court.   If  the 
attorneys  are  successful  in  resolving  the  differences  in  these 
domestic  relations  disputes,  the  cases  never  go  to  court.   Such  a 
program  clearly  benefits  everyone  involved. 
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The  question  you  have  asked  is  whether  the  Superior  Court 
may  appoint  an  attorney  to  serve  as  a  pro  tempore  judge,  pursuant 
to  the  stipulation  of  the  parties  involved,  while  the  attorney  is 
participating  in  the  court  sponsored  domestic  relations  program. 
In  order  to  answer  your  question,  we  need  to  examine  first  what 
limitations,  if  any,  are  placed  on  the  appointment  of  pro  tempore 
judges. 

California  Constitution  Article  VI  §21  provides: 

"On  stipulation  of  the  parties  litigant  the  court 
may  order  a  cause  to  be  tried  by  a  temporary 
judge  who  is  a  member  of  the  State  Bar,  sworn  and 
empowered  to  act  until  final  determination  of  the 
cause . " 

See  also  Rule  244  of  the  California  Rules  of  Court  which 
provides : 

"The  stipulation  of  parties  litigant  that  a  case 
may  be  tried  by  a  temporary  judge  shall  be  in 
writing  and  shall  set  out  in  full  the  name  and 
office  address  of  the  member  of  the  State  Bar 
agreed  upon  to  act  as  temporary  judge,  and  shall 
be  submitted  to  the  presiding  judge,  or  to  the 
judge  in  whose  department  the  case  is  pending  in 
courts  which  do  not  have  a  presiding  judge.   If 
the  member  of  the  State  bar  agreed  upon  consents 
to  act  and  if  the  selection  is  approved  by  the 
judge,  the  approval  and  order  designating  the 
person  selected  as  temporary  judge  shall  be 
endorsed  upon  the  stipulation,  which  shall  then 
be  filed.   The  temporary  judge  selected  shall 
take  and  subscribe  the  oath  of  office,  which 
shall  be  attached  to  the  stipulation  and  order  of 
approval,  and  the  case  shall  then  be  assigned  to 
the  temporary  judge  for  trial.   After  the  filing 
of  the  oath,  the  temporary  judge  may  proceed  with 
the  hearing,  trial  and  determination  of  the  case." 

Neither  the  Constitution  nor  the  Rules  of  Court  impose  any 
limitation  upon  the  authority  of  the  court  to  appoint  an  attorney 
to  serve  as  a  pro  tempore  judge.   Hence,  the  fact  that  the 
attorneys  have  participated  in  this  program  does  not,  per  se, 
preclude  the  court  from  appointing  them  to  serve  as  pro  tempore 
judges  in  dissolution  matters. 

The  next  question  is  whether  prior  or  contemporaneous 
service  as  a  participant  in  the  court  sponsored  domestic 
relations  program  would  give  rise  to  a  conflict  of  interest  or 
incompatibility  of  office  that  would  preclude  the  appointment  of, 
or  require  the  recusal  of,  such  an  attorney  as  a  pro  tempore 


judge.   Article  6,  Section  17  of  the  California  Constitution 
provides,  in  relevant  part: 

A  judge  of  a  court  of  record  may  not  p-ractice 
law  and  during  the  term  for  which  the  judge  was 
sjelected  is  ineligible  for  public  employment  or 
public  office  other  than  judicial  employment  or 
judicial  office. 

However,  a  judge  is  not  totally  precluded  from  taking  part 
in  legal  activities.   In  fact,  in  one  opinion,  the  California 
Attorney  General  has  suggested  that,  under  the  Code  of  Judicial 
Conduct  of  the  American  Bar  Association,  certain  activities 
serving  to  promote  legal  and  judicial  well-being  are  encouraged. 
In  57  Ops.A.G.  583,  586,  the  Attorney  General  states: 

Canon  4  of  the  ABA  Code  of  Judicial  Conduct 
provides  that,  "A  judge,  subject  to  a  proper 
performance  of  his  judicial  duties,  may  engage  in 
the  following  quasi-judicial  activities,  if  in 
doing  so  he  does  not  cast  doubt  on  his  capacity 
to  decide  impartially  any  issue  that  may  come 
before  him  .  .  .  He  may  serve  as  a  member, 
officer  or  director  of  an  organization  or 
governmental  agency  devoted  to  the  improvement  of 
the  law,  the  legal  system  or  the  administration 
of  justice . "  (emphasis  in  original) 

The  "Commentary"  to  Canon  4  observes  that  "as 
a  judicial  officer  and  person  specially  learned 
in  the  law,  a  judge  is  in  a  unique  position  to 
contribute  to  the  improvement  of  the  law,  the 
legal  system,  and  the  administration  of  justice  . 
.  .  either  independently  or  through  a  bar 
association,  judicial  conference,  or  other 
organization  dedicated  to  the  improvement  of  the 
law.  " 


Canon  4  of  the  California  Code  of  Judicial  Conduct  is 
similar  to  Canon  4  of  the  ABA  Code.   It  states: 

A  judge  may  engage  in  activities  to  improve  the 
law,  the  legal  system,  and  the  administration  of 
justice . 

-A  judge,  subject  to  the  proper  performance  of 
his  judicial  duties,  may  engage  in  the  following 
c[uasi-judicial  activities,  if  in  doing  so  he  does 
not  cast  doubt  on  his  capacity  to  decide 
impartially  any  issue  that  may  come  before  him: 
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A.  He  may  speak,  write,  lecture,  teach,  and 
participate  in  other  activities  concerning  the 
law,  the  legal  system,  and  the  administration 
of  justice. 


C.  He  may  serve  as  a  member,  officer,  or 
director  of  an  organization  or  governmental 
agency  devoted  to  the  improvement  of  the  law, 
the  legal  system,  or  the  administration  of 
justice.   He  may  assist  such  an  organization 
in  raising  funds  and  may  participate  in  their 
management  and  investment,  but  should  not 
personally  participate  in  public  fund  raising 
activities.   He  may  make  recommendations  to 
public  and  private  fund  granting  agencies  on 
projects  and  programs  concerning  the  law,  the 
legal  system,  and  the  administration  of 
justice. 

Article  6,  Section  17  of  the  California  Constitution 
addresses  concerns  relating  to  incompatible  offices  and  the 
effect  the  practice  of  law  would  have  on  the  impartiality  of  the 
judiciary.   Section  170.1  of  the  Code  of  Civil  Procedure  is 
concerned  with  preventing  conflicts  of  interest.   Among  the 
grounds  for  disqualification  of  a  judge  listed  in  that  section, 
paragraph  (a),  subparagraph  (2)  provides,  in  relevant  part: 

(a)  A  judge  shall  be  disqualified  if  any 
one  or  more  of  the  following  is  true 
*   *   * 

(2)   The  judge  served  as  a  lawyer  in 
the  proceeding,  or  in  any  other  proceeding 
involving  the  same  issues  he  or  she  served 
as  a  lawyer  for  any  party  in  the  present 
proceeding  or  gave  advice  to  any  party  in 
the  present  proceeding  upon  any  matter 
involved  in  the  action  or  proceeding. 
(Emphasis  added) 

Both  the  concern  relating  to  incompatible  offices  and  that 
of  preventing  conflicts  of  interest  are  addressed  in  the 
California  Code  of  Judicial  Conduct.   Canon  3  states  "A  judge 
should  perform  the  duties  of  his  office  impartially  and 
diligently"".   Part  C  of  Canon  3  states,  in  relevant  part: 

(1)   A  judge  should  disqualify  himself  in 
a  proceeding  in  which  his  disqualification  is 
required  by  law,  or  his  impartiality  might 
reasonably  be  questioned,  including  but  not 
limited  to  instances  where: 
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(a)  he  has  a  personal  bias  or 
prejudice  concerning  a  party,  or  personal 
knowledge  of  disputed  evidentiary  facts 

■  concerning  the  proceeding; 

(b)  he  served  as  lawyer  in  the  matter 
in  controversy,  or  a  lawyer  with  whom  he 
previously  practiced  law  served  during 
such  association  as  a  lawyer  concerning 
the  matter,  or  the  judge  or  such  lawyer 
has  been  a  material  witness  concerning  it; 
(Emphasis  added) 

Additionally,  Canon  5  states  "A  judge  should  regulate  his 
extra-judicial  activities  to  minimize  the  risk  of  conflict  with 
his  judicial  duties".  Under  this  Canon,  a  judge  should  not  act 
as  an  arbitrator  or  mediator,  other  than  in  his  official  capacity 
as  a  judge  (Canon  5E)  and  should  not  practice  law  (Canon  5F) . 
The  Code  of  Judicial  Conduct  however,  makes  a  special  provision 
for  pro  tempore  judges: 

Anyone,  whether  or  not  a  lawyer,  who  is  an 
officer  of  a  judicial  system  performing  judicial 
functions,  including  an  officer  such  as  a  referee 
in  bankruptcy,  special  master,  court 
commissioner,  or  magistrate,  is  a  judge  for  the 
purpose  of  this  Code.   All  judges  should  comply 
with  this  Code  except  as  provided  below. 


B.  A  judge  pro  tempore  is  a  person  appointed  to 
act  temporarily  as  a  judge,  except  that  officers 
of  the  judicial  system  performing  judicial 
functions,  as  defined  above,  shall  not  be  deemed 
judges  pro  tempore  qualifying  for  the  exceptions 
contained  herein. 

(1)  While  acting  as  such,  a  judge  pro  tempore 
is  not  required  to  comply  with  Canon  5C(2), 
(3),  D,  E,  F,  and  G.  (emphasis  added) 

Unlike  a  regular  judge,  a  pro  tempore  judge  may  act 
generally  as  an  arbitrator  and  practice  law.   However,  the  more 
specific  prohibitions  contained  in  Canon  3C(l)(a)  still  apply,  as 
does  Section  170.1  of  the  Code  of  Civil  Procedure.   If  the  case 
to  which  the  pro  tempore  judge  is  appointed  concerns  the  same 
parties  and  issues  that  the  judge  was  involved  with  through 
participation  in  the  domestic  relations  program,  it  is  clear  that 
there  would  be  a  conflict  of  interest  and  the  pro  tempore  judge 
should  recuse  him  or  herself. 


In  conclusion,  you  may  appoint  an  attorney  to  serve  as  a 
pro  tempore  judge  while  the  attorney  is  participating  in  the 
court  sponsored  domestic  relations  program.   However,  the  pro 
tempore  judge  is  subject  to  the  same  judicial  requirements  as  i 
judge,  and,  under  certain  circumstances,  may  be  required  to 
recuse  him  or  herself. 


Respectfully  submitted. 
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QUESTION  PRESENTED 


Is  a  deed,  instrument  or  writing  which  creates,  terminates 
or  transfers  a  leasehold  interest  in  real  property  with  a 
remaining  term  (including  renewal  options)  of  more  than  fifty 
years  subject  to  transfer  taxes  under  the  Real  Property  Transfer 
Tax  Ordinance? 

CONCLUSION 

Such  a  deed,  instrument  or  writing  is  subject  to  transfer 
taxes  under  the  Real  Property  Transfer  Tax  Ordinance. 


ANALYSIS 


INTRODUCTION 


Since  at  least  January  of  1983.  the  Recorder's  office  has 
collected  transfer  taxes  on  instruments  which  create,  transfer  or 
terminate  "long-term"  leasehold  estates.   In  a  memorandum  to 
Sarwan  Boparai.  dated  January  19,  1983.  this  office  discussed  its 
previously-stated  oral  opinion  that  "long  term  leases"  were 
subject  to  transfer  taxes.   In  a  subsequent  memorandum,  dated 
April  14.  1983,  it  was  concluded  that  a  lease  should  be 
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considered  a  "long-term  lease",  and  therefore  a  taxable  transfer, 
if  its  original  term  (including  renewal  options)  was  35  years  or 
more.   In  January,  1984  the  Board  of  Supervisors  passed  Ordinance 
No.  33-84  (effective  February  28,  1984)  which,  among  other 
things,  added  Section  8C  (now  codified  as  Section  1108.3)  to  the 
Transfer  Tax  Ordinance.   That  section  provides  as  follows: 

"SEC.  110  8.3   Application  to  Leasehold 

Instruments . 

Any  tax  imposed  pursuant  to  this  ordinance 
shall  not  apply  with  respect  to  any  deed, 
instrument  or  writing  which  creates,  terminates,  or 
tranfers  a  leasehold  interest  having  a  remaining 
term  (including  renewal  options)  of  fifty  (50) 
years  or  less . " 

Conforming  to  this  amendment,  the  Recorder's  office,  since 
February  28,  1984,  has  collected  transfer  taxes  on  instruments 
which  create,  transfer  or  terminate  leasehold  estates  with 
remaining  terms  of  more  than  50  years.   (Such  leases  will 
hereinafter  be  referred  to  as  "long-term  leases".) 

Lessors  and  lessees  have  questioned  the  validity  of 
applying  the  Transfer  Tax  Ordinance  to  such  long-term  lease 
transactions.   They  base  their  position  on  two  arguments: 

1.  Under  California  law,  a  leasehold  is  not  real 
property  (i.e.,  a  freehold  estate)  but,  instead, 
is  a  chattel  real  which  is  a  form  of  personal 
property.   Based  on  the  assumed  premise  that  only 
transfers  of  realty  (i.e.  real  property)  will  have 
tax  consequences,  it  is  contended  that  an 
instrument  creating  a  leasehold  is  not  subject  to 
transfer  taxes. 

2.  As  a  second  ground,  it  is  asserted  that  the 
Transfer  Tax  Ordinance,  being  patterned  after  the 
former  federal  documentary  stamp  tax,  is  to  be 
interpreted  by  applying  federal  regulations, 
rulings  and  cases  which  have  construed  the  federal 
tax  statute.   Those  regulations,  rulings  and  cases 
can  be  construed  as  concluding  that  a  lease  for  a 
fixed  term  of  less  than  99  years  does  not  create  a 
sufficient  interest  in  land  to  be  subject  to  the 
tax.   The  contention  of  this  argument  is  that 
those  federal  law  rulings  must  be  applied  in 
interpreting  the  San  Francisco  Transfer  Tax 
Ordinance  and,  therefore,  that  long-term  leases 
ate  not  taxable. 
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We  are  convinced  that  neither  argument  is  valid  and  that 
long-term  leases  create  a  sufficient  interest  in  real  property  to 
be  taxable  under  the  San  Francisco  ordinance. 

II .   LEASES  ARE  NOT  PER  SE  EXEMPTED  FROM  TRANSFER  TAXES 

There  is  no  basis  for  the  contention  that  a  lease 
instrument,  because  the  leasehold  it  creates  is  only  personal  and 
not  real  property,  is  for  that  reason  alone  not  taxable.   Under 
all  the  authorities,  federal,  state  and  local,  it  is  clear  that 
the  instrument  need  not  convey  real  property  but  need  only  convey 
an  interest  in  real  property,  whether  that  interest  itself  is 
real  or  personal. 

The  federal  cases  have  been  consistent  in  holding  that 
leases  of  sufficiently  long  duration,  even  though  the  interest 
created  was  only  personal  property,  were  within  the  taxing 
provisions  of  the  now  suspended  federal  stamp  tax.   Jones ,  et  a  1 . 
V.  Magruder  (1941)  42  F.Sup.  193,  dealt  with  a  ground  rent 
leaseho Id  which,  although  it  was  renewable  forever,  was 
admittedly  personal  property.   Despite  that  fact,  the  court  held 
that  the  lease  there  in  question  was  subject  to  tax.   In  reaching 
that  conclusion  the  court  said,  at  page  198: 

"It  is,  however,  not  probable  that  Congress 
intended  in  this  modern  taxing  act  to  use  the 
phrase  "lands,  tenements,  or  other  realty"  in  the 
technical  nicety  of  the  common  law  with  respect 
to  interests  in  lands  flowing  from  a  system  of 
feudal  tenure  which  did  not  exist  in  this  country 
after  the  American  Revolution  .  .  .  It  is  a 
reasonable  construction  of  the  statutory  words  to 
include  therein  a  conveyance  of  an  interest  or 
estate  in  land  constituting  a  substantial 
ownership  in  whole  or  in  part,  as  distinguished 
from  a  mere  license  or  temporary  right  of 
possession  such  as  pertains  to  an  ordinary 
lease."   (Emphasis  added.) 

The  critical  question  in  the  Court's  mind  in  determining  whether 
this  lease  constituted  a  sale  of  "realty"  and  was  therefore 
taxable  was  whether  its  duration  was  sufficient  to  constitute  a 
"substantial  ownership"  in  realty  and  not  whether  the  leasehold 
it  created  was  or  was  not  personal  property. 

In  Phillips  Petroleum  Co.  v.  Jones  (1949)  176  F.2d  737,  the 
issue  was  whether  Oklahoma  and  Kansas  oil  and  gas  leases  were 
taxable.   The  taxpayers  contended  that,  because  such  leases  were 
not  realty  under  applicable  state  and  federal  law  but  :nerely 
personal  eights  or  privilege.-:,  execution  of  such  leases  was  not 
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"a  sale  of  lands,  tenements  or  other  realty"  within  the  meaning 
of  the  taxing  act.   The  court  rejected  that  argument  and  held 
that  oil  and  gas  leases,  although  technically  not  real  property, 
were  nevertheless  "realty  for  documentary  stamp  tax  purposes". 
(176  F.2d  at  p.  741. ) 

In  Morrow  v.  Scofield  (1940)  116  F.2d  17,  the  court 
concluded  that  whether  an  oil  and  gas  lease  was  a  transfer  of 
title  to  land  (as  in  Texas)  or  merely  created  a  servitude  (as  in 
Louisiana)  it  was  a  sufficient  transfer  of  an  interest  in  realty 
to  be  taxable.   At  page  19  the  court  said: 

"...  [W]e  think  the  comprehensive 
language  of  the  federal  statute  makes  it  quite 
plain  that  it  was  the  intention  of  Congress  to 
require  the  affixing  of  stamps  to  instruments 
of  this  kind,  instruments  which  in  substance 
convey  interests  in  lands,  tenements  or  other 
realty  without  regard  to  the  particular  legal 
effects  and  consequences  which  may  be  attached 
to  them  by  the  laws  of  a  particular  state." 

In  each  of  these  cases  the  contention  was  made  that,  solely 
because  leaseholds  were  deemed  to  be  personal  property,  leases 
v/ere  not  instruments  by  which  "realty"  v;as  sold  and,  therefore, 
were  not  taxable.   In  each  case  that  argument  was  rejected.   The 
inescapable  conclusion  is  that  an  instrument  may  be  taxable  if  it 
creates  an  interest  in  realty,  whether  that  interest  itself  is 
real  or  personal  property. 

The  federal  regulations  and  rulings  construing  the  Stamp 
Tax  Act  compel  the  same  conclusion. 

Title  20  of  the  Code  of  Federal  Regulations,  section 
47 . 436I-l(a) ( 4 ) ( i ) ,  defines  "realty"  for  stamp  tax  purposes  as 
follows : 

"(i)   The  term  "realty"  includes  -- 

(a)  Those  interests  in  real  property 
which  endure  for  a  period  of  time,  the 
termination  of  which  is  not  fixed  or 
ascertained  by  a  specific  number  of  years, 
such  as  an  estate  in  fee  simple,  life 
estate,  perpetual  easement,  etc.,  and 

(b)  Those  interests  enduring  for  a  fixed 
period  of  years  but  v/hich,  either  by  reason 
of  the  length  of  the  term  or  the  grant  of  a 
right  to  extend  ths?  term  by  renewal  or 
otherwise,  consist  i    a    bundle  of  rights 
approxiinat  i  ag  those  of  the  class  of 


interests  mentioned  in  (a)  of  this 
subdivision."   (Emphasis  added.) 

Interests  enduring  for  a  fixed  period  of  years  are  leases. 
(Dabney  v.  Edwards  (1935)  5  Cal.2d  1,  6;  Civil  Code  Section  765; 
Restatement  of  the  Law  of  Property,  Section  19.)  The  regulation 
is  a  clear  recognition  that,  under  the  federal  law,  a  lease 
which  created  an  estate  for  years  in  real  property,  although  the 
property  interest  was  only  a  chattel  real,  was  a  taxable  transfer 
if  the  term  was  sufficiently  long  to  create  a  "bundle  of  rights" 
approximating  those  of  a  freehold  estate. 

The  language  of  the  above-quoted  regulation  was  first  set 
forth  in  the  1942  opinion  jf  the  Chief  Counsel,  Bureau  of 
Internal  Revenue,  found  in  G.C.M.  23295  (1942-2  C.B.  271).   After 
presenting  the  definition  later  incorporated  into  the  regulation, 
the  opinion  illustrated  that  definition  as  follows: 

"Thus,  for  example,  a  lease  of  real  estate 
for  999  years,  or  a  lease  for  99  years 
renewable  forever  or  for  several  succeeding 
terms  is  taxable.   On  the  other  hand,  a  lease 
for  five  years  is  not  taxable  even  if  the  right 
is  granted  to  renew  it  for  several  successive 
terms."   (Emphasis  added.)  Id.    at  275. 

Taxability  of  leases  was  again  the  issue  in  Revenue  Ruling 
59-166  (1959-1  C.B.  444).   The  ruling  concluded  that  surrender  of 
a  75  year  lease  "did  not  convey  an  interest  in  land  of  sufficient 
duration  to  constitute  'realty'."   The  basis  for  the  ruling, 
however,  was  that  75  years  was  not  a  sufficient  duration  to  meet 
the  federal  concept  of  "realty"  and  not  that  leaseholds,  being 
only  personal  property,  were  per  se  exempted  from  taxation. 

The  federal  rule  that  clearly  emerged  v;as  that  interests  in 
real  propery  in  the  form  of  leaseholds  would  be  subject  to  tax  if 
the  rights  held  under  them  approximated  those  of  freehold 
estates,  even  though  leaseholds  were  themselves  deemed  personal 
and  not  real  property.   The  same  rationale  -  taxation  of 
transfers  of  interests  in  real  property  regardless  of  their  real 
or  personal  property  characterization  -  is  expressed  in  the 
San  Francisco  ordinance  and,  similarly,  in  the  state's 
Documentary  Transfer  Tax  Act  which  is  virtually  identical  in  its 
basic  taxing  provisions.   (See  Revenue  and  Taxation  Code  Section 
11911.  ) 

The  language  of  legislation  is,  of  course,  the  primary 
guide  to  interpretation  of  its  meaning.   (Caminetti  v.  United 
States,  (1917)  242  U.S.  470,  485  [61  L.Ed  442,  37  S  (.;t  917]; 
Caminetti  v.  Pac .  Mutual  L.  Ins.  Co.  (1943)  22  Cal.2d  344,  353.) 
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In  interpreting  a  statute  or  ordinance,  each  part  should  be 
construed  in  connection  with  every  other  part  to  give  a 
harmonious  meaning  to  the  whole.   (Clements  v.  T.  R.  Bechtel  Co. 
(1954)  43  Cal.2d  227,  232;  Ahern  v.  Livermore  Union  High  School 
Dist .  (1930)  208  Cal.  770,  779.)   Reading  San  Francisco's  Real 
Property  Transfer  Tax  Ordinance  as  a  whole  shows  a  clear 
legislative  intent  to  apply  the  tax  to  instruments,  such  as 
leases,  that  transfer  an  interest  in  real  property  and  not  merely 
to  instruments  that  transfer  the  real  property  itself. 

The  basic  taxing  provision  of  the  ordinance  is  Section 
1102,  which  provides  as  follows: 

"Tax  Imposed.   There  is  hereby  imposed  on 
each  deed,  instrument  or  writing  by  which  any 
lands,  tenements,  or  other  realty  sold  within 
the  City  and  County  of  San  Francisco  shall  be 
granted,  assigned,  transferred  or  otherwise 
conveyed  to,  or  vested  in,  the  purchaser  or 
purchasers,  or  any  other  person  or  persons,  by 
his  or  their  direction,  when  the  consideration 
or  value  of  the  interest  or  property  conveyed 
(exclusive  of  the  value  of  any  lien  or 
encumbrances  remaining  thereon  at  the  time  of 
sale)  exceeds  one  hundred  dollars  ($100),  a  tax 
at  the  rate  of  two  dollars  and  fifty  cents 
($2.50)  for  each  five  hundred  dollars  ($500)  or 
fractional  part  thereof." 

Paraphrased,  Section  1102  provides  that  instruments  by  which 
lands,  tenements  or  other  realty  are  granted,  assigned, 
transferred  or  otherwise  conveyed,  pursuant  to  a  sale,  are 
subject  to  the  tax. 

As  said  in  Jones  v.  Magruder,  supra,  at  page  199,  "... 
one  of  the  dictionary  meanings  (see  Webster's  New  International 
Dictionary)  of  the  word  "land"  includes  'an  interest  or  estate  in 
lands'."   (See  also.  Black's  Law  Dictionary,  Rev.  4th  Ed.) 
Without  dispute,  a  lease,  under  California  law,  is  both  an  estate 
in  land  and  an  interest  in  real  property.   (Evans  v.  Faught 
(1965)  231  Cal.App.2d  698,  709-10;  Civil  Code  §  761.) 
Accordingly,  a  lease  is  within  the  m.eaning  of  "lands"  as  the  term 
is  defined  in  both  Webster's  and  Black's  dictionaries. 

The  ordinance  expressly  includes  transfers  whereby  realty 
is  not  only  "granted"  but  is  "assigned"  or  "otherwise  conveyed". 
Although  freehold  estates  may  be  "assigned"  they  are  usually 
"granted"  (Civil  Code  §  1092).   Leaseholds  are  commonly 
"assigned"  and,  since  a  lease  is  a  conveyance  (Dean  v.  Brov/er 
(1931)  119  Cal.App.  412,  416;  Civil  Code  §  1215,  it  is 
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encompassed  within  the  term  "otherwise  conveyed".   Finally,  in 
setting  the  threshold  for  taxability,  the  section  says  that  a  tax 
is  due  when  the  consideration  or  value  of  the  interest  or 
property  conveyed  exceeds  $100,  a  clear  indication  that  the  tax 
applies  to  transfers  either  of  real  property  or  of  interests  in 
real  property.   The  inescapable  conclusion  is  that  "realty",  as 
the  term  is  used  in  the  statute,  includes  not  only  real  property 
but  interests  in  real  property,  and  a  transfer  of  either  for 
consideration  is  a  taxable  event.. 

The  ordinance  does  not  tax  all  transfers  of  "realty"  but 
only  those  of  "realty"  which  has  been  "sold".   Because  the 
ordinance  is  to  be  interpreted  consistently  with  the  Documentary 
Stamp  Tax  Regulations  found  in  the  Code  of  Federal  Regulations 
(Ordinance,  Section  1114),  we  look  to  those  regulations  for  a 
definition  of  the  term  "sold".   C.F.R.  Section  47 . 436 1- 1 ( a) ( 4 ) ( i i ) 
says  : 

"The  term  'sold'  imports  a  transfer  of  an 
interest  for  a  valuable  consideration,  which 
may  involve  money  or  anything  of  value." 

Instead  of  saying  "a  transfer  of  rea 1 ty  for  a  valuable 
consideration",  a  straightforward  expression  if  that  limited 
meaning  had  been  intended,  the  regulation  uses  the  broader  term 
"transfer  of  an  interest" ,  a  term  which  includes  any  interest  in 
real  property,  whether  the  interest  itself  is  personal  or  real. 

The  fallacy  of  the  simplistic  view  that  taxability  arises 
only  if  the  transferred  interest  is  itself  real  property  is  made 
apparent  if  we  recognize  the  fundamental  event  or  circumstance 
that  gives  rise  to  the  tax.   In  wrestling  with  the  meaning  of 
"land,  tenements  or  other  realty"  the  court,  in  Jones  v. 
Magruder,  supra,  at  page  199,  clarified  this  taxable  event  as 
follows : 

"...  [We]  must  bear  in  mind  that  the  tax 
is  imposed  not  on  the  subject  matter  of  lands, 
tenements  or  other  realty  but  on  the  conveyance 
thereof  by  deed  or  other  written  instrument." 
(Emphasis  in  original.) 

The  same  conclusion  is  expressed  in  City  of  Huntington 
Beach  v.  Superior  Court  (1978)  78  Cal.App.3d  333,  where  the 
court,  at  page  340,  said:   "...  the  city's  transfer  tax  v/as  a 
tax  on  the  exercise  of  the  right  or  privilege  of  transferring 
property  and  not  a  tax  on  real  property." 

Generally  stated,  the  cule  to  be  drawn  from  the  ordinance, 
the  state  statute  and  the  case  and  regulatory  construction  of  the 
former  federal  law  is  that  a  transfer  of  a  substantial  interest 
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in  real  property  is  taxable,  whether  the  transferred  interest 
itself  is  real  or  personal  property.   In  addition,  the  federal 
rulings  set  certain  imprecise  standards  of  leasehold  duration  as 
a  prerequisite  to  finding  a  sufficiently  substantial  interest  to 
warrant  taxation.   Do  those  federal  standards  control  the 
interpretation  of  the  San  Francisco  ordinance? 


Ill 


THE  MEANING  OF  "REALTY"  FOR  TRANSFER  TAX  PURPOSES  IS  NOT 
DETERMINED  BY  REFERENCE  TO  FEDERAL  LAW 


It  is  a  primary  rule  of  statutory  construction  that,  when 
state  legislation  adopts  language  used  in  a  federal  statute, 
federal  interpretations  of  that  statute  are  persuasive  in 
construing  the  meaning  of  the  state  legislation.   (Scripps,  etc. 
Hospital  V.  Cal.  Emp .  Com.  (1944)  24  Cal.2d  669,  677.)   This  rule 
is  based  on  the  assumed  intent  of  the  legislative  body  and  is 
overridden,  of  course,  when  the  state  statute  or  ordinance 
expressly  rejects  the  federal  interpretations. 

Section  1114  of  the  Real  Property  Transfer  Tax  Ordinance 
provides  as  follows: 
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inistration  and  Interpretation.   In  the 
ration  of  this  ordinance  the  recorder 
terpret  its  provisions  consistently 
se  Documentary  Stamp  Tax  Regulations 
by  the  Internal  Revenue  Service  of  the 
tates  Treasury  Department  which  relate 
ax  on  Conveyances  and  identified  as 

47.4361-1,  47.4361-2,  and  47.4362-1  of 
of  Title  26  of  the  Code  of  Federal 
ons,  as  the  same  existed  on  November  8, 
cept  that  for  the  purposes  of  this 


e ,  the  determ.ination  of  v/hat 


constitutes  'realty'  shall  be  determined  by  the 
definition  or  scope  of  that  term  under  state 
law, 


(Emphasis  added.) 


While  generally  adopting  the  relevant  CFR  sections  as 

interpretive  of  the  ordinance,  this  section  firmly  rejects 

federal  law  for  the  purpose  of  interpreting  what  constitutes 

"realty"  under  the  ordinance.  The  m.eaning  of  "realty"  for 

transfer  tax  purposes  is  to  be  "determined  by  the  definition  or 

scope  of  that  term  under  state  law"  and  not  by  reliance  on 
federal  rules,  regulations  or  cases. 

IV.   UNDER  APPLICABLE  LAW  THE  TERM  "REALTY",  AS  USED  IN  THE 

ORDINANCE,  INCLUDES  INTERESTS  IN  REAL  PROPERTY  IN  THE  FORM 
OF  LONG-TERM  LEASE S_, 

The  foregoing  analysis  leads  to  these  conclusions:   (1) 
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whether  a  particular  interest  in  real  property  is  characterized 
as  real  property  or  as  personal  property  is  irrelevant  in 
determining  whether  a  transfer  of  that  interest  is  subject  to  a 
transfer  tax;  and  (2)  federal  law  does  not  control  in  determining 
whether  the  transferred  interest  constitutes  "realty"  for 
transfer  tax  purposes. 

The  duration  requirements  for  a  leasehold  to  constitute 
"realty"  under  federal  law  do  not  apply  as  the  test  for 
taxability  of  leases  under  the  San  Francisco  ordinance  and  it 
could  therefore  be  argued  that  all  leases,  regardless  of  term, 
are  taxable.   As  noted  above,  however,  the  Board  of  Supervisors 
has  rejected  that  result  by  providing  that  only  leaseholds  with  a 
term  of  more  than  50  years  are  subject  to  transfer  taxes. 
(Ordinance,  Section  1108.3.) 

More  important,  the  policy  implicit  in  the  levy  of  transfer 
taxes  suggests  that  not  every  transfer  is  taxable  but  only  those 
transfers  that  constitute  a  substantial  exercise  of  one  of  the 
incidences  of  property  ownership.   The  tax  is  made  to  fall  on 
transfers  creating  freehold  estates  in  a  transferee  and,  by 
analogy,  on  lesser  estates  which  create  substantially  similar 
rights  in  a  transferee.   A  lease  will  be  taxable  when  the  rights 
granted  by  the  lease  document  are  of  sufficient  magnitude,  when 
compared  with  other  taxable  transfers,  to  justify  similar 
taxation  --  i.e.  when  the  leasehold  term  is  sufficiently  long  to 
vest  in  the  lessee  a  "bundle  of  rights"  which  is  significantly 
similar  to  the  rights  enjoyed  by  the  owner  of  a  freehold  estate. 

The  critical  question,  then,  is  whether  a  lease  for  a  term 
in  excess  of  50  years  vests  rights  in  the  transferee  that  are 
sufficiently  similar  to  those  of  the  owner  of  a  freehold  estate 
to  justify  taxation  of  the  leasehold  transfer. 

To  answer  this  question  we  look  first  to  state  law  and 
initially  consider  the  legislative  history  of  Senate  Bill  No.  837 
(Statutes  1967,  Ch .  133;  initially  drafted  as  Revenue  and 
Taxation  Code  Sections  38001,  et  seq.,  and  enacted  as  Sections 
11901,  et  seq.).   This  vias    the  enabling  act  which  authorized 
California  counties  to  adopt  transfer  tax  ordinances  to  fill  the 
gap  left  by  suspension  of  the  federal  documentary  stamp  tax. 

As  introduced.  Section  38001  of  the  act  authorized  the 
adoption  of  ordinances  to  "impose  a  tax  .  .  .  upon  transfers  of 
lands  and  other  realty."   The  act  then  went  on  to  provide,  in 
part,  that: 

"38002.   'Transfer'  shall  include  .  .  .  any  lease 
or  other  contract  under  v;hich  possession  is  ylven 
to  the  purchaser,  ol  any  other  person  by  his 
direction,  v/hile  title  is  retained  by  the  vendor 
as  security  for  the  payment  of  the  purchase  price. 


"38003.   'Transfer'  shall  not  include  ...  a 
conveyance  of  a  leasehold  interest  other  than  of  a 
type  described  in  Section  38002." 

The  clear  legislative  intent  was  to  tax  those  leases  that 
were  given  to  a  purchaser  of  realty  in  order  to  give  that 
purchaser  possession  even  though  title  was  still  retained  by  the 
vendor  and  not  to  tax  any  other  leases.   The  taxation  of  leases 
that  give  possession  to  a  purchasing  vendee  was  specifically 
authorized  by  Section  38002  and,  if  leases  were  not  otherv/ise 
taxable,  no  other  provision  v/ould  have  been  necessary.   In 
Section  38003,  however,  the  Legislature  did  add  another  provision 
specifically  exempting  all  other  types  of  leases.   The  addition 
of  that  provision  evidenced  a  recognition  by  the  Legislature 
that,  but  for  that  exemptiom,  all  leases  would  be  included,  by 
the  general  taxing  language  of  Section  33001,  as  taxable 
"transfers  of  land  and  other  realty". 

The  bill  was  amended  several  times  before  passage  with  the 
above-quoted  language  (Sections  38002  and  38003)  being  deleted, 
reinstated  and,  ultimately,  deleted  in  the  act's  final  form. 
Section  38001  was  also  deleted  but  its  replacement.  Section 
11911,  similarly  authorized  imposition  of  a  tax  on  instruments 
"by  which  any  lands,  tenements  or  other  realty  sold  within  the 
county  shall  be  granted,  assigned  [or]  transferred.  .  .  ."   If 
"transfers  of  land  and  other  realty"  includes  leases  unless  they 
are  specifically  excepted  (as  the  history  of  the  legislation 
indicates),  deletion  of  the  exception  in  the  act's  final  form 
demonstrates  the  Legislature's  intention  that  ordinary  leases 
were  to  be  subject  to  the  transfer  tax. 

The  relevance  of  legislative  history  to  the  interpretation 
of  legislative  intent  is  recognized  in  People  v.  Superior  Court 
(1962)  199  Cal.App.2d  303,  where  the  court  said,  at  page  310: 

"Recourse  to  legislative  history  is  proper  for 
the  purpose  of  ascertaining  the  intent  in  enacting 
legislation  where  there  is  a  question  with  respect 
to  that  intention." 

People  V.  Puritan  Ice  Co.  (1944)  24  :al.2d  645,  applied 
that  principle  of  legislative  interpretation  to  facts  that  are 
strikingly  similar  to  those  involved  in  the  legislative  history 
of  Senate  Bill  837.   In  that  case  the  question  was  whether  ice 
sold  to  packers  of  vegetables  was  sold  at  retail  and  was 
therefore  subject  to  retail  sales  taxes.   The  court  observed  that 
the  Legislature  had  amended  the  Retail  Sales  Tax  Act  by  adding  an 
exemption  for  sales  of  ice  used  in  packing  food  products.   From 
this,  the  court,  at  page  653,  reasoned  as  follows: 

"Although  that  bill  was  vetoed  by  the 
Governor,  still  its  passage  by  the  Legislature 
indicates  an    irppression  on  its  part  that  it  was 
necessary  specifically  to  exempt  ice  sold  for 
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such  purpose.   Otherwise,  it  would  be  subject 
to  the  tax . " 

Similarly,  the  fact  that  the  Legislature,  at  several  stages  in 
the  development  of  Senate  Bill  No.  837,  felt  constrained  to 
specifically  exempt  leases  from  the  tax  imposed  "upon  transfer  of 
lands  and  other  realty"  indicates  its  impression  that,  without 
such  an  exemption,  leases  would  be  subject  to  the  tax. 

When  we  look  at  general  state  law  treatment  of  leases,  we 
find  that  the  rights  and  burdens  of  a  lessee  under  California  law 
are  in  large  part  identical  to  those  of  a  freehold  owner.   A 
lease  for  more  than  one  year  is  within  the  statute  of  frauds  and 
must  be  in  writing  to  be  enforced.   (Civil  Code  §§  1091  and 
1624(4).)   A  lease  is  a  conveyance  of  an  estate  in  land  and  may 
be  recorded.   (Parker  v.  Superior  Court  (1970)  9  Cal.App.3d  397, 
400;  Government  Code  §  27288).   It  must  be  acknowledged  by  the 
lessor  before  it  is  properly  recordable.   (Gov.  Code  §§  27287, 
27288.)   Recording  gives  constructive  notice  of  the  lease. 
(Jones  V.  Marks  (1974)  47  Cal.  242,  247;  Western  Mach.  Co.  v. 
Graetz  (1940)  42  Cal.App.2d  296,  299;  Civil  Code  §§  1213  and 
1215.)   "A  leasehold  vests  exclusive  possession  of  the  property 
to  the  lessee,  even  against  the  owner  of  the  fee."   (Parr  v.  Lone 
Star  Industries,  Inc.  (1979)  94  Cal.App.3d  895,  900.)   The  estate 
created  by  a  lease  can  itself  be  transferred  by  deed  or 
assignment  (Commercial  Bank  vs.  Pritchard  (1899)  126  Cal.  600, 
603;  Chandler  v.  Hart  (1911)  161  Cal.  405,  413,  414-15)  and 
may  be  encumbered  by  a  mortgage  or  deed  of  trust  (Chapman  v. 
Great  W.  Gypsum  Co.  (1932)  216  Cal.  420).   Non-judicial 
foreclosure  of  such  a  mortgage  or  deed  of  trust  must  comply  with 
the  procedures  established  by  Civil  Code  Sections  2924,  et  seq. 
Land  may  be  subdivided  by  the  leasing  of  separate  portions  thereof 
(Government  Code  §  66424)  and  a  leasehold  may  be  subdivided  by 
subleases  (People  v.  Gallinqer  (1940)  37  Cal.App.2d  261,  262). 
In  either  case  the  leasehold  subdivision  must  comply  with  the 
Subdivision  Map  Act  (Government  Code  §§  66410,  et  seq.)  and  the 
Subdivided  Lands  Act  (Business  and  Professions  Code 
§§  11000,  et  seq.).   A  leasehold  may  be  divided  into  and  sold  as 
condominiums.   (Civil  Code  §  783.)   A  leasehold  estate  of  30 
years  or  more  may  be  selected  as  a  homestead  and  thereby  gives 
protection  against  execution  sales.   (Civil  Code  §§  1237  and 
1238.)   Creation,  termination  or  transfer  of  a  leasehold  with  a 
remaining  term  of  at  least  thirty-five  years  is  a  "change  of 
ownership"  under  Revenue  and  Taxation  Code  Section  61  that 
requires  reassessment  of  the  property's  value  for  property  tax 
purposes.   A  leasehold  estate  will  support  an  action  to  quiet 
title  to  the  lessee's  interest  (German-Am.  Sav.  Bank  v.  Gollmer 
(1909)  155  Cal.  683,  687)  and  equity  will  grant  specific 
performance  for  the  execution,  renewal  or  assignment  of  a  lease. 
(Dean  v.  Brower  (1931)  119  CaL.App.  412,  416.)   The  lessee's 
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estate  for  years  is  an  interest  that  is  subject  to  an  action  in 
eminent  domain.   (City  o£  Pasadena  v.  Porter  (1927)  201  Cal.  381, 
386.   In  any  action  concerning  a  lease,  a  lis  pendens  may  be 
recorded  to  give  notice  of  the  action.   (Parker  v.  Superior 
Court,  supra,  400.) 

That  leaseholds  display  such  characteristics  usually 
associated  with  freehold  estates  does  not  conclusively  establish 
that  leaseholds  are  similarly  subject  to  transfer  tax 
liability.    However,  in  Phillips  Petroleum  Co.  v.  Jones,  supra, 
the  court,  after  reviewing  a  comparable  list  of  common 
characteristics,  concluded  that  the  similarity  was  persuasive. 
At  page  741,  the  court  said: 

"If  an  Oklahoma  oil  and  gas  lease  is  realty 
or  an  interest  therein  for  all  of  the  foregoing 
practical  purposes,  we  do  not  think  that  it  is 
a  perversion  of  its  true  character  to  say  that 
it  is  realty  for  documentary  stamp  tax 
purposes . " 

Under  California  law,  leaseholds  are  treated  like  realty 
for  the  purposes  of  conveyancing,  recording  and  legal  remedies 
and  should  be  treated  the  same  for  the  purpose  of  transfer  tax 
liability.   Does  the  San  Francisco  ordinance  do  this? 

As  previously  discussed,  the  language  of  San  Francisco's 
ordinance  shows  that  the  tax  is  intended  to  apply  to  transfers  of 
interests  in  real  property,  such  as  leases,  regardless  of  whether 
the  interests  are  themselves  real  or  personal  property.   The 
history  of  the  ordinance  confirms  that  the  intention  of  the  Board 
of  Supervisors,  the  legislative  body  of  the  City  and  County  of 
San  Francisco,  is  to  apply  the  tax  to  long-term  leases. 

As  noted  above,  the  Recorder's  office  began  collecting 
transfer  taxes  on  long-term  leases  on  the  basis  of  memorandums 
from  the  City  Attorney's  office  dated  January  19  and  April  14, 
1983.   From  that  time  forward  the  Recorder's  office  has 
interpreted  the  ordinance  as  applying  to  long-term  leases  and  the 
consistent  practice  has  been  to  collect  transfer  taxes  upon 
recordation  of  such  leases.   The  only  variation  in  Recorder's 
office  practice  was  to  raise  the  threshold  from  20  years  (January 
19  memorandum)  to  35  years  (April  14  memorandum).   In  January, 
1984  the  Board  of  Supervisors  passed  Ordinance  No.  33-84  which 
substantially  amended  and  added  to  the  Transfer  Tax  Ordinance. 
The  practice  of  the  Recorder's  office  in  taxing  long-term  leases 
was  well  known  to  the  Board  and  was  before  it  for  consideration 
in  the  form  of  new  Section  8c  (now  Section  1108.3),  which 
increased  the  taxability  threshold  of  leases  to  50  years. 
Finally,  in  August,  1984  the  '^ntice  Transfer  Tax  Ordinance  , was 
ceenacted  v;ithout  change  except  for  codification  of  its 
■5rov  is  ions  . 
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When  a  statute  which  has  received  a  practical  interpreta- 
tion is  reenacted  without  change,  the  practical  interpretation  is 
regarded  as  presumptively  the  correct  interpretation  of  the  law. 
(See  Sutherland  Stat.  Const.  (4th  Ed.),  §  49.09.) 

"Settled  administat ive  interpretation  at 
the  time  of  such  reenactment  is  entitled  to 
consideration  as  legislative  approval  of  that 
interpretation..  .  . "   Wotton  v.  Bush  (1953)  41 
Cal .2d  460,  468. ) 

"...  [Fjailure  to  make  changes  in  a  given 
statute  in  a  particular  respect  when  the  subject 
is  before  the  Legislature,  and  changes  are  m.ade 
in  other  respects,  is  indicative  of  an  intention 
to  leave  the  law  unchanged  in  that  respect." 
(Orr  V.  Superior  Court  (1969)  21  Cal. 2d  220,  226.) 

In  undertaking  a  wholesale  revision  of  the  ordinance  in 
1984  the  Board  recognized  the  interpretation  that  long-term 
leases  were  taxable  and  changed  only  the  threshold  for  taxability 
by  raising  it  to  50  years.   That  fact  and  the  later  reenactment 
without  change  evidence  approval  by  the  Board  of  the  Recorder's 
interpretation  that  long-term  leaseholds  are  a  sufficient 
interest  in  "realty",  as  the  term  is  used  in  the  ordinance,  to  be 
subject  to  transfer  taxes. 

V.   MODERN  USAGE  OF  LONG-TERM  LEASES  IS  SUBSTANTIALLY  EQUIVALENT 
TO  THAT  OF  FREEHOLD  ESTATES 

The  interpretation  that  leaseholds  are  "realty"  for 
transfer  tax  purposes  is  reflective  of  changes  in  the  use  and 
purpose  of  long-term  leases  that  have  developed  since  the  federal 
cases  and  rulings  wrestled  with  the  concept.   The  federal  cases 
dealing  with  the  Documentary  Stamp  Tax  v/ere  decided  in  the 
1940's.   The  most  recent  federal  ruling  was  issued  in  1959. 
Since  then  the  techniques  and  utilization  of  long-term  leases 
have  undergone  a  revolution.   No  longer  are  they  merely  the 
letting  of  a  fixed  and  unchangeable  property.   They  are  now  used 
to  create  a  property  ownership  upon  which  substantial  office, 
commercial  and  residential  buildings  are  constructed  by  lessees, 
with  construction  funds  generated  by  deeds  of  trust  on  the 
leasehold  interest.   In  other  cases,  existing  buildings  are 
gutted  and  completely  remodeled  by  lessees.   Sub-interests  in  the 
new  or  remodeled  leasehold  improvements  are  sold  by  assignment  or 
sub-lease.   While  receiving  what  is,  effectively,  all  the  rights 
of  ownership,  lessees  also  assume  all  the  obligations  of 
ownership:   obtaining  demolition,  building  and  zoning  permits; 
paying  all  taxes  and  other  charges  against  the  property;  assuming 
all  liability  for  injuries  or  property  damage;  providing  complete 
insurance  coverage  for  lessor  as  well  as  lessee;  paying  all  costs 
for  maintenance,  utilities  .ind  other  services. 
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The  reality  of  the  conclusion  that  a  long-term  lessee 
enjoys  a  "bundle  of  rights"  significantly  similar  to  that  of  a 
fee  owner  is  illustrated  by  the  following  examples  of  long-term 
leaseholds  in  San  Francisco: 

1.  Sixty-six  year  lease  of  "Seawall  Lot  313" 
(Northeast  corner  of  North  Point  and  Grant 
Streets),  site  of  office  building  constructed  by 
lessee.   Recorded  December  1,  1972  in  Book  B703 
of  Official  Records,  page  693. 

2.  Sixty  year  lease  of  Pier  39  and  adjoining 
property,  site  of  Pier  39  complex  constructed  by 
lessee.   Recorded  August  9,  1977  in  Book  C  418  of 
Official  Records,  page  819. 

3.  Forty-three  year  lease,  with  renewal  options 
totalling  fifty-four  years,  of  block  bounded  by 
Polk,  Market  and  Hayes  Streets,  now  the  site  of 
the  Fox  Plaza  Building.   Recorded  March  14,  1968 
in  Book  B224  of  Official  Records,  page  234. 

4.  Sixty  year  lease  of  "Lincoln  Building" 
(Southeast  corner  of  Market  and  Fifth  Streets), 
site  of  proposed  office-commercial  building. 
Recorded  July  20,  1983  in  Book  D553  of  Official 
Records ,  page  284 . 

5.  Thirty-five  year  lease  of  form.er  Beltline 
Railroad  roundhouse  (Northeast  corner  of  Lombard 
and  Sansome  Streets),  renovated  and  remodeled  by 
lessee.  Recorded  July  13,  1983  (before  Board  of 
Supervisors  raised  threshold  for  taxability  from 
35  to  50  years)  in  Book  D549  of  Official  Records, 
page  1454 . 

6.  Ninety-nine  year  lease  of  parcel  which  is 
now  the  site  of  Mandarin  Towers,  a  leasehold 
condominium  project  (East  side  of  Stockton 
Street,  south  of  Washington  Street).   Recorded 
May  17,  1968  in  Book  B242  of  Official  Records, 
page  82  1. 

7.  The  Comstock  (1333  Jones  Street)  is  a  stock 
cooperative  under  which  units  are  sold  by 
long-term  leases.   A  lease  of  .Apartment  Mo.  507 
for  "approximately  seventy-six  years  and  nine 
months"  was  recorded  January  24,  1985  in  Book 
D773  of  "Official  Records,  page  609. 
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8.  Thirty-five  year  lease,  with  a  thirty-five 
year  renewal  option,  of  the  department  store  site 
now  occupied  by  Macy's  (Northwest  corner  of 
Stockton  and  O'Farrell  Streets).   Memorandum  of 
Renewal  Lease  recorded  November  1,  1977  in  Book 
C462  of  Official  Records,  page  673. 

9.  Forty  year  lease  of  90  New  Montgomery 
(Northwest  corner  of  Mission  and  New  Montgomery 
Streets),  a  parking  garage  that  was  demolished 
and  is  being  replaced  with  a  new  office 
building.   Recorded  October  1,  1981  in  Book  D282 
of  Official  Records,  page  955. 

10.  Ninety-nine  year  lease  of  property  at  the 
southeast  corner  of  Sacramento  and  Battery 
Streets,  now  the  site  of  an  office  building  (353 
Sacramento  Street).   Recorded  April  1,  1980  in 
Book  C971  of  Official  Records,  page  609.   The 
leasehold  was  security  for  a  construction  loan 
deed  of  trust  recorded  December  1,  1981  in  Book 
D316  of  Official  Records,  page  100.   The 
leasehold  was  sold  by  an  assignment  of  lease 
recorded  August  12,  1982  in  Book  D421  of  Official 
Records,  page  1707  and  resold  by  an  assignment  of 
lease  recorded  November  14,  1984  in  Book  D750  of 
Official  Records,  page  403. 

11.  Seventy-five  year  ground  lease  of  land 
underlying  YMCA  Hotel  (Turk  Street) .   Recorded 
December  31,  1984  in  Book  D770  of  Official 
Records,  page  1576. 

To  fail  to  tax  long-term  leases  merely  because  they  are  not 
"real  property"  under  archaic  common  law  rules  would  be  a  triumph 
of  form  over  substance.   In  Phillips  Petroleum  Co.  v.  Jones, 
supra ,  the  court  says,  at  page  739: 

"But  tax  statutes  and  tax  regulations  have 
never  been  static.   'Experience,  changing 
needs,  changing  philosophies  inevitably  produce 
constant  change  in  each.'   (citation);" 

and  continues,  at  page  741: 

"[The  Documentary  Stamp  Tax  Act's] 
technical  definition  belongs  to  antiquity,  but 
it  takes  its  color  and  content  from  modern 
business  practices  and  ^,he  legal  relationships 
they  create .  " 
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Leases  of  over  50  years  give  lessees  the  practical  rights 

of  ownership.   Failure  to  tax  such  leases  would  be  inequitable 

and  unjust  to  freehold  owners  with  similar  rights  who  must  pay 
the  tax. 

Respectfully  submitted. 


APPROVED: 


GEORGE  AGNOST,  City  Attorney 


GEORGE  AGItoST" 
City  Attorney 


a 


T 


^^ 
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JJdLIAN    E.     HULTOTJEN 
eputy   City   A/torngy 
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City  and  County  of  San  Francisco: 


George  Agnost, 
City  Attorney 


Office  of  City  Attorney 


SUBJECT ; 


August  26,  1985 

■r  OPINION  NO.  85-21 

The  applicability  of  the  recently  enacted 
financial  responsibility  statute  to  city-owned 
vehicles 


REQUESTED  BY; 


PREPARED  BY: 


DOCUWEMT-S  DEPT. 

SEP  ^  fi 


PUttLiC  kIBBARY 


Keith  Grand 
Risk  Manager 

Burk  E.  Delventhal 
Deputy  City  Attorney 

Randy  Riddle 
Legal  Intern 

QUESTION  PRESENTED 

Does  the  recently  enacted  financial  responsibility  statute 
(Veh.  Code  sec.  16028),  which  requires  a  driver  to  produce 
evidence  of  financial  responsibility  when  cited  for  a  traffic 
violation,  apply  to  city-owned  vehicles? 

CONCLUSION 

Yes,  although  the  city  may  avoid  payment  of  a  fine  by 
providing  a  written  report,  through  a  personal  appearance  or  by 
mail,  to  the  clerk  of  court  indicating  that  the  vehicle  involved 
was  owned  or  leased  by  the  city. 

INTRODUCTION 

Vehicle  Code  section  16028  was  enacted  in  the  1984 
legislative  session  (1984  Chap.  1322,  sec.  9).   Even  prior  to  its 
enactment,  the  Vehicle  Code  provided  that  every  driver,  or  in  the 
case  of  an  employee  driving  a  car  in  the  course  of  his  or  her 
employment,  the  employer,  was  required  to  prove  the  existance  of 
financial  responsibility  within  60  days  of  the  date  that  the 
vehicle  was  involved  in  an  accident.  (Veh.  Code  section  16022). 

Section  16021  provides  that,  for  the  purposes  of  section 
16022,  financial  responsibility  is  established  if  the  owner  of 
the  vehicle  is  a  municipality  or  one  of  its  subdivisions.   Proof 
of  this  status  is  established  by  filing  a  report  indicating  that 
the  vehicle  is  city-owned. 
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Section  16028  provides  that  every  person  who  is  issued  a 
citation  for  a  violation  of  the  vehicle  code  must  produce,  at  the 
time  the  citation  is  issued,  "evidence  of  financial 
responsibility  of  the  vehicle."   Failure  to  produce  such  evidence 
at  the  time  of  the  citation  results  in  an  additional  citation.   A 
violation  of  this  section  generally  results  in  a  $100  fine. 

Section  16028(b)  provides  that  evidence  of  financial 
responsibility  means  either  the  name  of  the  insurance  company 
providing  liability  insurance,  a  certificate  of  self-insurance 
or,  in  the  case  of  a  person  depositing  cash  with  the  Department 
of  Motor  Vehicles,  the  deposit  number.   The  section  fails  to 
identify  a  method  by  which  an  employee  of  a  municipality  can 
establish  evidence  of  financial  responsibility  at  the  time  that 
person  is  cited  a  for  traffic  violation.   Therefore,  a  citation 
for  a  violation  of  section  16028  may  be  issued  each  time  a  city 
employee  is  cited  for  a  traffic  offense. 

Section  16028(d)  provides  a  method  by  which  the  city  can 
avoid  liability  for  the  fine.   The  city,  either  by  a  personal 
appearance  or  by  mail,  must  provide  written  evidence  of  financial 
responsibility  that  "is  accepatble  to  the  clerk  of  court"  showing 
that  the  city  was  in  compliance  with  section  16020  at  the  time 
the  driver  was  cited  for  the  underlying  traffic  offense.   This 
section  in  turns  refers  to  section  16021  which,  as  previously 
noted,  provides  that  the  owner  of  a  vehicle  is  deemed  to  have 
established  financial  responsibility  if  the  owner  is  a 
municipality  or  one  of  its  subdivision.   Therefore,  the  city  need 
only  file  a  written  statement  with  the  clerk  of  court  indicating 
that  the  motor  vehicle  was  owned  or  leased  by  the  city.   This  is 
the  same  procedure  currently  utilized  when  a  city-owned  vehicle 
is  involved  in  an  accident. 

We  recommend  that  the  city  departments  to  which  city 
vehicles  are  issued  provide  for  each  vehicle  a  statement,  to  be 
kept  in  the  glove  compartment,  similar  to  that  currently  provided 
to  the  clerk  when  a  city  vehicle  is  involved  in  an  accident. 
Although  the  statute  does  not  expressly  authorize  this  as  means 
of  proving  financial  responsibility,  perhaps  common  sense  will 
prevail  and  the  citing  officer  will  accept  such  a  statement  as 
evidence  of  financial  responsibilty .   If  not,  and  in  the  event 
the  administrative  burden  of  complying  with  this  statute  proves 
excessive,  please  feel  free  to  contact  this  office.   We  can  draft 
a  legislative  proposal,  for  adoption  by  the  State  Legislature,  to 
amend  the  statute  to  provide  a  mechanism  by  which  a  city  employee 
can  establish  evidence  of  financial  responsibility  at  the  time  he 
or  she  is  cited  for  the  underlying  traffic  offense. 

Finally,  it  should  be  noted  that,  as  applied  to  employers. 
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the  statute  requires  the  employer  to  provide  evidence  of 
financial  responsibility  only  if  the  vehicle  involved  is  owned  by 
the  employer.   Accordingly,  the  City  would  be  subject  to  the 
provsions  of  the  statute  only  when  city-owned  vehicles  are 
involved.   In  the  case  of  a  city  employee  using  his  or  her  own 
vehicle  for  City-related  activities,  the  employee  will  have  the 
duty  of  providing  evidence  of  financial  responsibility. 

Respectfully  submitted. 


APPROVED : 


GEORGE  AGNOST 
City  Attorney 


RANDY  RIDDLE 
Legal  Intern 


^ 


r^  >r-- 
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GEORGE  AGNOST-^' 
City  Attorney 


City  and  County  of  San  Francisco: 


\       George  Agnost, 
City  Attorney 


Office  of  City  Attorney 


September  24,  1985 


OPINION  NO.  85-22 


SUBJECT : 


PROHIBITION  AGAINST  STRIKES  BY  CITY  EMPLOYEES 


REQUESTED  BY:   JOHN  WALSH 

Civil  Service  Conunission 

PREPARED  BY:    BURK  E.  DELVENTHAL 

Deputy  City  Attorney 


QUESTION  PRESENTED 

Does  the  decision  of  the  California  Supreme  Court  in  County 
Sanitation  Dist.  No.  2  v.  Los  Angeles  County  Employees'  Assn., 
overruling  the  common  law  prohibition  against  public  employee 
strikes,  invalidate  the  prohibitions  imposed  by  the  San  Francisco 
Charter  against  strikes  by  City  employees? 

DOCUr.'ENTS  CZPT. 


OCT  i  i  1P85 


ANSWER 


No, 


PUBLIC  H^i^ARY 


You  have 
impact  of  the 
Sanitation  Dis 


38  Cal.3d  564 
imposed  by  the 
employees.   Ch 
the  uniformed 
Francisco  Char 
against  strike 


ANALYSIS 

asked  this  office  for  an  opinion  regarding  the 
decision  of  the  Supreme  Court  in  the  case  of  County 
t.  2  V.  Los  Angeles  County  Employees'  Assn.  (1985) 


(hereinafter  "County  Sanitation")  upon  prohibitions 

San  Francisco  Charter  against  strikes  by  City 
arter  Section  8.343  prohibits  strikes  by  members  of 
ranks  of  the  police  and  fire  departments.   San 
ter  Section  8.346  imposes  a  cognate  prohibition 
s  by  other  City  employees. 


In  County  Sanitation,  the  Sanitation  District  sued  its 
employees  for  damages  sustained  by  the  District  as  the  result  of 
a  strike.   The  District  claimed  that  the  strike  was  illegal  and 
had  caused  the  District  to  incur  extraordinary  overtime  expenses 
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and  other  related  costs.   The  trial  court  agreed,  and  awarded  the 
District  approximately  $400,000  in  damages. 

The  question  before  the  Supreme  Court  was  whether  the  award 
of  money  damages  against  the  employees'  union  was  proper.   In 
order  to  resolve  that  question,  the  Court  first  had  to  determine 
whether  the  strike  was  lawful.   The  Court  looked  at  the 
California  statutes  regulating  labor  activities  of  public 
employees,  and  determined  that  the  Legislature  had  not  adopted 
any  statutory  prohibition  against  strikes  by  public  employees. 
The  Court  noted  that  the  only  legislative  prohibitions  against 
strikes  applied  to  a  few  specific  classes  of  public  employees, 
like  firefighters. 

The  Court  then  analyzed  the  "common  law"  rule  that 
prohibited  strikes  by  public  employees.   A  common  law  rule  is  a 
rule  created  by  the  courts  where  the  legislature  has  not  acted. 
The  Court  examined  the  traditional  argximents  for  the  longstanding 
prohibition  against  strikes,  and  concluded  that  those  arguments 
are  no  longer  are  valid. 

Accordingly,  the  Court  set  aside  the  common  law  rule  on 
public  employee  strikes.   The  Court  set  down  the  new  rule  as 
follows : 

[Sltrikes  by  public  employees  are  not  unlawful  at 
common  law  unless  or  until  it  is  clearly 
demonstrated  that  such  a  strike  creates  a 
substantial  and  imminent  threat  to  the  health  or 
safety  of  the  public.   This  standard  allows 
exceptions  in  certain  essential  areas  of  public 
employment  (e.g.,  the  prohibition  against 
firefighters  and  law  enforcement  personnel)  and 
also  requires  the  courts  to  determine  on  a 
case-by-cash  basis  whether  the  public  interest 
overrides  the  basic  right  to  strike.   [Emphasis 
added.  ] 

County  Sanitation  Dist.  No.  2  v.  Los  Angeles  County  Employees' 
Assn. ,  supra,  38  Cal.3d  at  586. 

There  are  two  important  aspects  to  this  new  rule.   First, 
even  in  the  absence  of  a  statute  or  ordinance  prohibiting 
strikes,  a  local  government  may  still  obtain  a  court  order 
enjoining  a  strike  by  its  employees  if  the  government  can 
demonstrate  that  the  strike  creates  a  substantial  and  imminent 
threat  to  the  health  or  safety  of  the  public.   Second,  this  rule 
only  governs  the  common  law  prohibition  against  public  employee 
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strikes.   The  County  Sanitation  decision  did  not  address  the 
separate  and  distinct  issue  of  whether  charter  provisions 
prohibiting  strikes  by  municipal  employees  are  valid.   The  Court 
did,  however,  in  its  discussion  implicitly  affirm  the  right  of 
the  Legislature  to  prohibit  strikes  by  public  employees,  at  least 
where  it  determined  that  the  affected  employees  provided  an 
essential  governmental  service.   I_d- -  at  585.   The  County 
Sanitation  Court  also  cites  in  this  context  United  Federation  of 
Postal  Clarks  v.  Blount  (D.C.C.  1971)  325  F . Supp .  879,  aff'd., 
404  U.S.  802,  which  specifically  upheld  as  constitutionally 
permissible  a  federal  ban  on  public  employee  strikes.   Id..,  at 
588. 

It  may  be  contended  that  provisions  of  state  law  such  as 
the  Meyers-Mi  lias-Brown  Act  (Government  Code  Sections  3500  et 
seq. )  preempt  the  power  of  a  chartered  city  to  prohibit  strikes 
by  its  employees.   There  are  two  reasons  why  this  contention  must 
fail. 

First,  the  substantive  rights  and  duties  of  municipal 
employees  are  a  municipal  affair.   And  in  the  area  of  municipal 
affairs,  local  charter  provisions  are  the  law  of  the  state  and 
supersede  conflicting  state  laws.   See  Simons  v.  City  of  Los 
Angeles  (1976)  63  Cal.App.3d  455,  467-69,  and  cases  cited 
therein;  Lawing  v.  Faull  (1964)  227  Cal.App.2d  23,  27.   What 
constitutes  a  municipal  affair  or  a  matter  of  statewide  concern 
is  a  matter  for  the  courts,  and  not  the  legislature,  to 
determine.   Sonoma  County  Organization  of  Public  Employees  vs . 
County  of  Sonoma  (1979)  23  Cal.2d  296,  315-316.   See  also  Bishop 
V.  City  of  San  Jose  (1969)  1  Cal.3d  56,  63;  Simons  v.  City  of  Los 
Angeles ,  supra . 

The  City  and  County  of  San  Francisco  is  a  chartered  city 
and  county  and,  as  such,  is  empowered  to  establish  in  its  charter 
the  terms  and  conditions  of  employment  for  its  employees. 
Article  XI,  Section  5(b),  of  the  California  Constitution  provides 
in  relevant  part. 

It  shall  be  competent  in  all  city  charters  to 
provide,  in  addition  to  those  provisions 
allowable  by  this  Constitution,  and  by  the  laws 
of  the  State  for:   .  .  .   (4)  plenary  authority 
is  hereby  granted,  subject  only  to  the 
restrictions  of  this  article,  to  provide  therein 
or  by  amendment  thereto,  the  manner  in  which,  the 
methods  by  which,  the  times  at  which  and  the 
terms  for  which  the  several  municipal  officers 
and  employees  whose  compensation  is  paid  by  the 


OPINION  NO.  85  -  22 
John  Walsh  -4-  September  24,  1985 


City  shall  be  elected  or  appointed  and  for  their 
removal,  and  for  their  compensation,  and  for  the 
number  of  deputies  clerks  and  other  employees 
that  each  shall  have,  and  for  the  compensation, 
method  of  appointment,  qualifications,  tenure  of 
office  and  removal  of  such  deputies,  clerks  and 
other  employees. 

There  are  no  cases  resolving  the  specific  question  of 
whether  strikes  by  municipal  employees  are  a  municipal  affair  and 
hence  subject  to  the  exclusive  regulation  by  local  governments. 
However,  the  court  in  the  Sonoma  County,  supra,  articulated  a 
general  rule  of  law  with  regard  to  Article  XI,  Section  5(b): 

But  even  before  section  5  of  article  XI  was 
amended  in  1970  to  expressly  provide  "plenary 
authority"  to  charter  cities  over  compensation 
paid  their  employees,  it  was  held  that  the 
salaries  of  local  employees  of  a  charter  city 
constitute  municipal  affairs  and  are  not  subject 
to  general  laws.   [Citations.]   It  seems  clear  to 
us,  therefore,  that  both  the  language  of  the 
Constitution  and  prior  authority  support  the 
proposition  advanced  by  petitioners  that  the 
determination  of  the  wages  paid  to  employees  of 
charter  cities  as  well  as  charter  counties  is  a 
matter  of  local  rather  than  statewide  concern. 

Sonoma  County  Organization  of  Public  Employees  vs.  County  of 
Sonoma,  supra,  23  Cal . 2d  at  317. 

In  Sonoma  County,  the  state  passed  legislation  prohibiting 
distribution  of  state  post-Proposition  13  "bail-out"  funds  to  any 
local  public  agency  granting  cost-of-living  wage  increases  which 
exceeded  the  cost-of-living  increase  provided  state  employees. 
The  California  Supreme  Court  held,  inter  alia,  that  the  state  law 
violated  the  home  rule  right  of  chartered  cities  and  counties  to 
determine  the  wages  of  their  employees  under  Article  XI,  Sections 
4  and  5  of  the  California  Constitution.   See  also  Bishop  v.  City 
of  San  Jose,  supra  (holding  that  a  state  prevailing  wage  law  was 
invalid  as  to  a  chartered  city  since  the  setting  of  employees 
wages  are  purely  a  municipal  concern) . 

Like  wages,  the  privilege  of  continuing  to  work  for  a 
governmental  entity  is  subject  to  that  entity's  power  to  impose 
reasonable  terms  and  conditions.   No  term  or  condition  of 
employment  is  more  essential  to  that  employment  than  the 
assurance  that  the  employee  will  show  up  to  work  when  able  and 
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fit  for  employment.   Hence,  we  conclude  that  the  determination 
whether  employees  should  or  should  not  have  the  right  to  engage 
in  a  strike  is  a  municipal  affair  and  subject  to  the  exclusive 
control  of  citizens  in  a  chartered  city,  who  may  place  such  a 
prohibition  in  their  charter  or  confer  upon  their  board  of 
supervisors  the  power  to  regulate  the  same  by  ordinance. 

A  second  objection  to  the  argument  that  state  law  preempts 
local  regulation  of  public  employee  strikes  is  based  upon  the 
legal  principle  that  even  if  the  matter  of  strikes  by  public 
employees  is  not  a  municipal  affair,  the  State  and  the  City  and 
County  of  San  Francisco  exercise  concurrent  police  power  to 
legislate  in  the  area,  providing  that  City  charter  provisions  and 
ordinances  do  not  conflict  with  State  law.   No  State  law 
addresses,  let  alone  preempts,  the  authority  of  the  people  in  a 
chartered  city  to  prohibit  strikes  by  their  employees. 

The  Supreme  Court  specifically  addressed  this  issue  in  the 
County  Sanitation  case.   The  Court  examined  the  legislative 
history  of  the  Meyers-Milias-Brown  Act  and  concluded  that  the 
Meyers-Milias-Brown  Act  establishes  a  system  of  rights  and 
protections  for  public  employees  which  closely  mirrors  those 
enjoyed  by  workers  in  the  private  sector.   The  Legislature, 
however,  intentionally  avoided  the  inclusion  of  any  provision 
which  could  be  construed  as  either  a  blanket  grant  or  prohibition 
of  a  right  to  strike,  thus  leaving  the  issue  uncertain.   Id.,  at 
573.   In  the  absence  of  a  clear  legislative  directive,  it  becomes 
the  task  of  the  judiciary  to  determine  whether,  under  the  law, 
strikes  by  public  employees  should  be  viewed  as  a  prohibited 
tort.   Hence,  the  Supreme  Court  has  made  it  very  clear  that  the 
Meyers-Milias-Brown  Act  neither  prohibits  strikes  by  public 
employees  nor  creates  a  right  to  strike  which  is  beyond  the  local 
powers  to  prohibit. 

There  are  still  unanswered  questions  regarding  whether 
First  Amendment  guarantees  of  the  rights  of  free  speech  and  free 
association  would  limit  the  City's  home  rule  powers  to  prohibit 
public  employee  strikes.   The  County  Sanitation  court  discussed 
this  issue  but  was  not  inclined  to  hold  that  the  right  to  strike 
rose  to  the  magnitude  of  a  fundamental  right.   County  Sanitation, 
supra,  at  591.   Since  the  case  could  be  disposed  of  on  a 
statutory  ground,  the  court  declined  to  rule  on  the  issue.   Id- 
Absent  a  ruling  that  the  Charter  prohibitions  against  strikes  by 
City  employees  are  illegal,  those  provisions  are  presumed  valid 
and  must  be  enforced.   See  Adams  v.  Wolff  (1948)  84  Cal.App.2d 
435,  440  (holding  that  charter  provisions  will  not  be  determined 
unconstitutional  unless  it  can  clearly  be  shown  that  they  are 
violative  of  the  Constitution,  and  all  doubts  must  be  resolved  in 
favor  of  constitutionality) . 
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For  these  reasons,  the  prohibitions  against  strikes  by  City 
employees  embodied  in  San  Francisco  Charter  Sections  8.343  and 
8.346  must  be  deemed  valid,  enforceable  and  in  full  force  and 
effect.   You  are  so  advised. 


Respectfully  submitted, 

GEORGE  AGNOST 
:y  J\.tti)rne'^ 


BURK  E.  DELVENTHAL 
Deputy  City  Attorney 


APPROVED ; 


GEORGE  AGNOST 
City  Attorney 
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QUESTIONS  PRESENTED 

1.  May  the  Board  of  Supervisors  reqxiest  (a)  the  State 
Department  to  grant  extended  voluntary  departure  status  to 
refugees  who  have  fled  persecution  in  their  home  countries  and 
(b)  the  Immigration  and  Naturalization  Service  (INS),  upon 
arresting  a  Salvadoran  or  Guatemalan  refugee,  to  notify  San 
Francisco  sanctuary  congregations  so  that  legal  and  support 
services  can  be  arranged  for  the  arrested  refugee? 

2.  May  the  Board  direct  the  City  administration  to  take 
no  action  to  jeopardize  refugees  from  these  two  countries? 

CONCLUSION 

1.  Yes,  although  these  federal  agencies  are  under  no  duty 
to  accede  to  these  requests. 

2.  While  the  Board  may  adopt  a  city  wide  policy  that  no 
City  resources  or  assets  may  be  committed  to  assist  in  the 
apprehension  or  deportation  of  refugees,  neither  the  Board  nor 
any  City  department  may  prohibit  city  officers  or  employees  from 
exercising  their  right  under  state  and  federal  law  to  assist  the 
INS  in  locating  foreign  nationals  illegally  in  this  country,  or 
punish  them  for  having  done  so. 

ANALYSIS 

You  have  requested  that  this  office  determine  the  legal 
implications  of  a  proposed  resolution  which,  if  adopted,  would 
designate  San  Francisco  a  city  of  refuge.   There  are  three 
paragraphs  of  the  proposed  resolution  that  must  be  analyzed  to 
make  this  determination. 
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requestf^  The'fir^?  f.Tlt'"^''^   paragraphs  are  framed  as 
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Salvadoran  and  Guatemalan  refugees  who  have  ^oh^""^  ^°   • 
their  home  countries.   The  sec6nd  n^rLr!^^  ^^   persecution  in 
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and  duty  by  directing  its  employees  to  refrain  from  cooperating 
with  the  INS. 

The  Attorney  General  noted  that  there  is  no  California 
statutory  authority  that  imposes  on  local  California  officials  an 
affirmative  duty  to  arrest  or  report  persons  whom  they  know  have 
violated  section  1325.   However,  the  Attorney  General  asserted 
that,  under  the  Supremacy  Clause,  the  the  states  are  bound  to 
enforce  criminal  violations  of  the  the  Immigration  Act  unless 
there  is  a  federal  or  state  restriction  on  the  local  officer's 
power  to  enforce  such  violations.   (67  Ops.  Cal.  Atty.  Gen.  at 
334.  ) 

In  the  case  of  California  peace  officers,  the  Attorney 
General  found  such  a  restriction  regarding  an  officer's  authority 
to  arrest  a  person  for  a  violation  of  section  1325.   He  pointed 
out  that,  absent  an  arrest  warrant,  a  peace  officer  may  arrest  an 
individual  for  a  felony  only  if  the  felony  is  committed  in  the 
officer's  presence.   (Cal.  Pen.  Code  sec  836.)   Since  a  violation 
of  section  1325  occurs  only  at  the  time  the  alien  actually  enters 
the  United  States,  the  Attorney  General  reasoned  that  state  or 
local  officials  were  authorized  to  make  a  warrantless  arrest  only 
near  the  border  or  its  functional  equivalent.   (67  Ops.  Cal. 
Atty.  Gen.  at  336.)   Under  this  reasoning,  absent  an  arrest 
warrant  issued  for  a  particular  violator  of  section  1325,  San 
Francisco  peace  officers  would  be  authorized  to  arrest  an  foreign 
national  for  a  violation  of  section  1325  only  if  they  actually 
witnessed  the  individual  entering  the  country  by,  for  instance, 
ship  or  airplane. 

Furthermore,  the  Attorney  General  determined  that  local 
officials  have  no  duty  to  enforce  the  civil  provisions  of  the 
Act.   Indeed,  the  Attorney  General  noted  that  they  may  even  be 
preempted  from  doing  so.   (Id.;  see,  Gonzales  v.  City  of  Peoria 
(9th  cir.  1983)  722  F . 2d  468,  474-75.)   He  then  explained  that 
while  a  foreign  national  illegally  in  this  country  is  subject  to 
deportation,  this  is  a  civil  proceeding.   He  concluded  that  while 
state  and  local  officers  may,  in  their  discretion,  report  the 
presence  of  a  foreign  national  to  the  INS  so  that  they  it  may 
enforce  the  Act,  they  are  under  no  affirmative,  sanctionable  duty 
to  do  so.   (67  Opinions  of  the  Attorney  General,  supra,  at  340.) 

Since,  under  the  reasoning  of  the  Attorney  General's 
opinion.  City  departments  and  their  respective  employees  are 
under  no  affirmative  obligation  to  assist  the  INS  in  enforcing 
the  provisions  of  the  the  Immigration  and  Nationality  Act,  this 
office  concludes  that  the  Board  would  violate  no  federal  or  state 
law  if  it  adopted  a  resolution  declaring  a  City  policy  that  the 
City  administration  should  refrain  from  committing  City  resources 
or  assets  to  assist  in  the  apprehension  or  deportation  of  persons 
illegally  in  this  country. 

However,  that  City  employees  are  under  no  mandatory 
obligation  to  assist  the  INS  in  enforcing  this  country's 
immigration  laws  does  not  mean  that  the  Board  may  prohibit  these 
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employees  from  assisting  the  INS.   The  Attorney  General  went  to 
great  lengths  to  distinguish  a  legally  sanctionable  duty,  such  as 
the  duty  imposed  by  California  Penal  Code  sections  11165-11174  to 
report  victims  of  child  abuse,  from  discretionary  duties  of  "good 
citizenship",  such  as  the  duty  to  vote.   The  Attorney  concluded 
that  while  there  is  no  sanctionable  duty  on  police  officers  to 
report  persons  whom  they  know  have  entered  this  country  in 
violation  of  section  1325,  there  is  a  discretionary  duty  of 
"responsible  citizenship"  to  assist  in  the  prosecution  of 
violators  of  the  Immigration  and  Nationality  Act. 

Further,  the  Supreme  Court  of  California  has  explained 
that  the  exercise  of  this  right  and  duty  is  protected  by  state 
law: 

'It  is  the  duty  and  the  right,  not  only  of  every 
peace  officer  of  the  United  State,  but  of  every 
citizen,  to  assist  in  prosecuting,  and  in  securing 
the  punishment  of,  any  breach  of  the  peace  of  the 
United  States.   (In  re  Quarles  and  Butler  (1895) 
158  U.S.  532,  535.)'   If  California  has  a  long 
history  of  protecting  those  citizens  who  report 
violations  of  the  criminal  law.   If  Laws  which 
define  certain  acts  as  criminal  would  be 
meaningless  if  citizens  who  reported  crime  were  not 
protected  from  vindictive  retaliation.   Thus,  every 
citizen  has  a  right  protected  by  law  to  report 
criminal  violations  to  the  police. 
(Barela  v.  Superior  Court  (1981)  30  Cal.3d  244,  252.) 

It  is  clear,  therefore,  that  the  City  may  not  prohibit  its 
employees  from  exercising  their  right  and  discretionary  duty  to 
report  violations  of  the  criminal  laws  of  the  land,  including 
violations  of  section  1325,  to  the  appropriate  authorities,  nor 
may  it  take  any  disciplinary  measures  against  an  employee  who 
exercises  that  right  and  duty. 

Finally,  there  is  a  question  regarding  whether  the 
proposed  resolution  would  run  afoul  of  San  Francisco  Charter 
Section  2.401,  which  prohibits  the  Board  of  Supervisors  from 
interfering  with  administrative  affairs.   This  section  provides 
in  pertinent  part  that 

[n]either  the  board  of  supervisors  nor  its 
committees,  nor  any  of  its  members  shall  dictate, 
suggest,  or  interfere  with  appointments, 
promotions,  compensations,  disciplinary  actions, 
contracts,  requisitions  for  purchases  or  other 
administrative  recommendations  or  actions  of  the 
chief  administrative  officer,  or  of  department 
heads  under  the  chief  administrative  officer,  or 
under  the  respective  boards  and  commissions.   The 
board  of  supervisors  shall  deal  with 
administrative  matters  only  in  the  manner  provided 
by  this  charter  .... 
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This  office  has  opined  that  this  section  was  not  intended 
to  divest  the  Board  of  Supervisors  of  the  power  to  "prescribe 
city-wide  rules  of  procedure  to  be  followed  by  all  departments 
and  offices  in  the  conduct  of  their  affairs."   (City  Attorney 
Opinion  83-68,  at  page  7.)   Since  this  resolution  is  addressed 
to  the  "City  administration"  and  is  apparently  intended  to 
prescribe  city-wide  policies  and  procedures,  the  Board  would  not 
be  precluded  by  Section  2.401  from  adopting  or  implementing  this 
resolution. 

In  conclusion,  the  Board  of  Supervisors  may,  consistent 
with  federal  and  state  law,  and  the  City  Charter,  enact  a 
resolution  that  calls  on  the  City  administration  to  commit  no 
City  resources  or  assets  to  assist  the  INS  in  locating  or 
deporting  refugees  within  San  Francisco.   The  Board  may  not, 
however,  prohibit  city  employees  from  exercising  their  right  and 
duty  as  citizens  to  report  to  the  INS  persons  whom  they  know 
have  entered  this  country  in  violation  of  federal  immigration 
laws.   Nor  may  any  disciplinary  action  be  taken  against  an 
employee  who  exercises  this  right  and  duty.   Also,  as  noted 
previously,  the  Board  may  request  the  the  INS  to  notify  local 
sanctuary  congregations  when  it  contemplates  arresting  a  refugee 
from  one  of  the  two  enumerated  countries,  and  request  the  State 
Department  to  grant  to  these  refugees  extended  voluntary 
departure  status. 

Respectfully  submitted. 


GEORGE, AGNOS 
City  Xttorne 


BURK  E.  DELVENTHAL 
Deputy  City  Attorney 
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QUESTION  PRESENTED 

Once  an  official  court  reporter's  transcript  has  been  filed 
with  the  County  Clerk's  Office,  is  the  transcript  then  within  the 
control  of  the  County  Clerk  for  purposes  of  making  photocopies 
for  members  of  the  public,  or  is  the  court  reporter  entitled  to 
charge  the  fees  for  copies  authorized  by  Government  Code  Sections 
69950  and  70051? 

CONCLUSION 

Once  a  reporter's  transcript  has  been  filed  with  the  County 
Clerk,  it  becomes  a  public  record.   The  County  Clerk  is, 
therefore,  reqxiired  to  provide  a  copy  of  the  transcript  at  the 
request  of  a  member  of  the  general  public  for  the  fee  customarily 
charged  for  making  copies  of  public  records  within  his  custody 
and  control . 
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ANALYSIS 
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to  law,  all  books,  papers,  and  records  which 
ed  in  his  office  pursuant  to  law. "   Court 
ecords,  available  to  the  general  public  for 
ng,  unless  a  specific  exemption  makes  then 
of  Hearst  (1977)  67  Cal.App.3d  777,  782.) 


All  sections  cited  refer  to  the  California  Government 


Code. 
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The  fees  to  be  charged  by  the  County  Clerk  for  his  services  are 
set  forth  in  Article  2  (Section  26820  et  seq. ) .   Section  26820 
provides  that : 

The  county  clerk  shall  charge  and  collect  the 

fees  fixed  in  this  article  for  service  performed 

by  him,  when  not  otherwise  provided  by  law. 
(Emphasis  added.) 

Section  26831  authorizes  the  Clerk  to  "charge  a  reasonable  fee  to 
cover  the  cost  of  preparing  copies  of  any  record,  proceeding,  or 
paper  on  file  in  his  office."   (Emphasis  added.)   And  Section 
26856  provides  that  the  fees  fixed  by  Article  2  "are  in  full  for 
all  services  rendered  by  the  county  clerk  in  any  civil  action  or 
special  proceeding." 

Official  reporters  for  the  Superior  Court  are  governed  by 
Title  8,  Chapter  5,  Article  9,  of  the  Government  Code  (Section 
69941  et  seq. )   Section  69947  provides  that  "[elxcept  in  counties 
where  a  statute  provides  otherwise,  the  official  reporter  shall 
receive  for  his  services  the  fees  prescribed  in  this  article." 
Section  69950  authorizes  the  court  reporter  to  charge  a  fee  for 
transcribing  his  or  her  notes  and  for  providing  copies  of  the 
transcript.   That  section  provides  as  follows: 

The  fee  for  transcription  for  original  ribbon 
copy  is  sixty  cents  ($0.60)  for  100  words,  and 
for  each  copy  for  the  party  buying  the  original 
made  at  the  same  time,  ten  cents  ($0.10)  each  for 
100  words.   The  fee  for  a  first  copy  to  any  other 
person  shall  be  twenty  cents  ($0.20)  for  each  100 
words,  and  for  each  additional  copy,  made  at  the 
same  time,  ten  cents  ($0.10)  for  each  100  words. 
(Emphasis  added.) 

Section  70051  provides  that: 

No  further  fee  than  that  prescribed  in 
Sections  70053  to  70059.5,  inclusive,  shall  be 
collected  from,  or  assessed  against,  any  party  to 
any  proceeding  for  the  services  of  a  phonographic 
reporter  in  taking  down  in  shorthand  the 
testimony  and  other  proceedings  in  the  trial  or 
hearing  of  any  matter  as  required  by  law  or  by 
order  of  the  court,  but  a  phonographic  reporter 
shall  be  allowed  and  unless  waived  by  him  shall 
receive  the  fees  allowed  by  law  for  transcribing 
his  shorthand  notes  of  the  testimony  and 
proceedings  reported  by  him,  and  such  fees  for 
transcriptions  shall  be  paid  pursuant  to  Article 
9  of  this  chapter  and  any  other  law  pertinent  to 
the  case.   (Emphasis  added.) 

The  precise  question  presented  to  us  is  whether  the  fees 
authorized  to  be  charged  by  an  official  court  reporter  pursuant 
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to  Sections  69950  and  70051,  supra,  are  fees  "otherwise  provided 
by  law"  such  that  the  County  Clerk  may  not  charge  his  customary 
fee  under  Section  26820,  supra,  for  photocopying  public  records 
within  his  custody  and  control. 

Sections  69950  and  70051,  supra,  expressly  state  that  the 
services  for  which  the  court  reporter  may  charge  the  statutory 
fee  are  those  services  involved  in  transcribing  his  or  her 
shorthand  notes,  providing  a  copy  made  at  the  same  time  to  the 
party  buying  the  original,  providing  a  first  copy  to  a  person 
other  than  the  party  buying  the  original  and  additional  copies 
made  at  the  same  time.   There  is  no  provision  in  those  sections, 
or  in  any  other  section  governing  the  statutory  fees  for  services 
of  an  official  court  reporter,  authorizing  the  court  reporter  to 
receive  the  statutory  fee  for  copies  of  a  transcript  after  the 
transcript  has  been  filed  with  the  County  Clerk  and  becomes  a 
public  record. 

Further,  the  words  "unless  otherwise  provided  by  law" 
contained  in  Section  26820,  supra,  expressly  refer  only  to  fees 
that  may  be  charged  by  the  County  Clerk  for  his  services  and  not 
to  fees  that  may  be  charged  by  other  officers  of  the  court.   We 
have  not  found  any  provision  in  the  statutes  governing  the  fees 
to  be  charged  by  the  County  Clerk  authorizing  him  to  charge  a 
different  fee  for  providing  a  member  of  the  public  with  a 
photocopy  of  a  reporter's  transcript  than  he  does  for  providing  a 
photocopy  of  any  other  official  record  within  his  custody  and 
control . 

We  therefore  conclude  that  once  a  reporter's  transcript  has 
been  filed  with  the  County  Clerk,  it  becomes  a  public  record  and 
the  County  Clerk  must  provide  a  member  of  the  public  with  a 
photocopy  at  the  fee  customarily  charged  by  him  for  providing 
copies  of  documents  within  his  custody  and  control.   The  court 
reporter  is  only  entitled  to  the  statutory  fee  for  transcribing 
his  or  her  notes,  for  making  the  original  ribbon  copy  and  a  first 
copy,  and  for  making  additional  copies  at  the  same  time. 


You  are  so  advised 


Respectfully  submitted, 

GEORGE  AGNOST 
City  Attorney 

^    JUDITH  A.  BOYAJIAN 
Deputy  City  Attorney 


APPROVED : 


GEORGE  AGNOST 
City  Attorney 

0081E 


City  and  County  of  San  Francisco: 


George  Agnost, 
City  Attorney 


Office  of  City  Attorney 


October  7,  1985 


SUBJECT : 
REQUESTED  BY: 
PREPARED  BY: 


OPINION   NO.     85    -   25 


DOCUMENTS  DEPT. 

OCT  1  8  1985 


PUBUC  UBRARY 

Participation  By  Surviving  Spouses 
in  the  Health  Service  System 

Randall  B.  Smith 

Executive  Director,  Health  Service  System 

Thomas  J .  Owen 
Deputy  City  Attorney 


QUESTION  PRESENTED 

May  the  surviving  spouses  of  active  and  retired  employees 
participate  in  the  Health  Service  System,  where  those  employees 
died  prior  to  November,  1984? 


CONCLUSION 


Yes 


ANALYSIS 

The  San  Francisco  Charter,  in  Sections  8.420  et  seq.  , 
establishes  a  health  service  system  (hereinafter  "the  system")  to 
administer  health  care  benefits  for  employees  of  the  City  and 
County  of  San  Francisco.   Members  of  the  system  include  "all 
permanent  employees,  which  shall  include  officers  of  the  city  and 
county,  of  the  San  Francisco  Unified  School  District,  and  of  the 
Parking  Authority  of  the  City  and  County  of  San  Francisco,  and 
such  other  employees  as  may  be  determined  by  ordinance,  subject 
to  such  conditions  and  qualifications  as  the  board  of  supervisors 
may  impose."   Charter  Section  8.420.   Retired  persons  are  also 
allowed  to  participate  in  the  system,  though  they  are  not 
considered  "members."   Charter  Section  8.428. 
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In  November  of  1984,  the  voters  of  San  Francisco  approved 
Proposition  E,  which  amended  Charter  Section  8.428  to  allow  the 
surviving  spouses  of  active  and  retired  employees  to  participate 
in  the  system,  by  including  surviving  spouses  within  the 
definition  of  "retired  persons"  covered  by  the  system.   That 
amendment  reads,  in  relevant  part,  as  follows: 

A  retired  person  as  used  in  this  section  means  a 
former  member  of  the  health  service  system 
retired  under  the  San  Francisco  City  and  County 
Employees'  Retirement  System  and  the  surviving 
spouse  of  an  active  employee  and  the  surviving 
spouse  of  a  retired  employee,  provided  that  the 
surviving  spouse  and  the  active  or  retired 
employee  have  been  married  for  a  period  of  at 
least  one  year  prior  to  the  death  of  the  active 
or  retired  employee.   [The  text  of  the  amendment 
is  underlined. ] 

In  the  past,  when  an  employee  died,  his  or  her  spouse  was  no 
longer  eligible  for  health  service  coverage.   You  have  asked 
whether  these  individuals  (hereinafter  "the  applicants"),  whose 
employee-spouses  died  prior  to  the  adoption  of  the  amendment,  may 
now  re-enter  the  system. 

The  language  of  Proposition  E  does  not  indicate  whether  the 
applicants  would  or  would  not  be  covered.   Assuming  the 
applicants  had  been  married  for  a  full  year  prior  to  the  death  of 
the  employee  spouses,  the  guestion  is  whether  the  applicants 
qualify  as  "surviving  spouses  of  a  retired  employee"  as 
contemplated  in  the  proposition. 

Where  ambiguities  exist  regarding  an  initiative  enactment, 
reference  may  be  made  to  the  ballot  summary  and  arguments 
presented  to  the  electorate  in  the  voter  information  pamphlet. 
See  Amador  Valley  Joint  Union  High  School  District  v.  State  Board 
of  Egualization  (1978)  22  Cal.3d  208,  245-46.   The  argument  in 
favor  of  Proposition  E  submitted  by  the  Board  of  Supervisors,  who 
placed  Proposition  E  on  the  ballot,  provides  in  relevant  part  as 
follows : 

Since  the  number  of  surviving  spouses  affected 
is  very  small,  less  than  1400,  the  cost  to  the 
taxpayer  for  the  City  and  County  is  minimal . 

The  changes  proposed  by  Proposition  E  should 
have  been  made  many  years  ago;  it  is  long 
overdue.   We  urge  you  to  support  this  important 
measure . 
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As  the  argument  indicates,  the  Board  of  Supervisors  contemplated 
that  the  measure  would  apply  to  the  approximately  1400 
then-qualifying  surviving  spouses,  spouses  of  City  employees 
already  deceased  at  the  time  the  measure  was  adopted. 

In  construing  a  charter  amendment,  the  court  will  first 
ascertain  the  intent  of  the  legislature  so  as  to  effectuate  the 
purpose  of  the  law.   DeYounq  v.  City  of  San  Diego  (1983)  147 
Cal.App.3d  11,  17  18.   The  provision  must  be  given  a  reasonable 
and  common  sense  interpretation  consistent  with  the  apparent 
purpose  and  intention  of  the  lawmakers,  practical  rather  than 
technical  in  nature,  which  upon  application  will  result  in  wise 
policy  rather  than  mischief  or  absurdity.   Id.,  at  18.   The  court 
should  take  into  account  matters  such  as  context,  the  object  in 
view,  the  evils  to  be  remedied,  the  history  of  the  times  and  of 
legislation  upon  the  same  subject,  public  policy,  and 
contemporaneous  construction.   Id. 

As  the  Board's  ballot  argument  suggests,  the  purpose  of 
Proposition  E  included  the  protection  of  surviving  spouses  who 
fell  within  that  class  at  the  time  of  enactment.   Such  a  reading 
represents  a  reasonable  and  common  sense  interpretation  of  the 
measure,  in  light  of  the  evident  concern  for  the  financial 
burdens  imposed  upon  both  current  and  future  surviving  spouses. 

The  line  of  California  cases  dealing  with  the  entitlement 
of  surviving  spouses  of  public  employees  to  subseqiaent  increases 
in  pension  benefits  was  summarized  in  Jorgensen  v.  Cranston 
(1962)  211  Cal.App.2d  292.   -'^   The  court  took  as  its  starting 
point  the  principle  that. 

Pension  benefits  must  be  liberally  construed  and 
applied  to  the  end  that  the  beneficent  results  of 
such  legislation  may  be  achieved.   Pension 
provisions  in  our  law  are  founded  upon  sound 
public  policy  and  with  the  objects  of  protecting, 
in  a  proper  case,  the  pensioner  and  his 


-"^   The  right  of  a  surviving  spouse  to  continue  in  the 
system  is  an  element  of  the  employee  spouse's  deferred 
compensation,  as  are  pension  benefits.   See  Benson  v.  Los  Angeles 
(1963)  60  Cal.2d  355,  359  (holding  that  a  widow's  right  to 
receive  a  pension  after  the  death  of  her  spouse  is  an  element  of 
her  husband's  contractual  compensation).   Therefore,  the  cases 
dealing  with  changes  in  pension  benefits  are  persuasive  authority 
in  this  analysis. 
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defendants  against  economic  security.   In  order 
to  confer  the  benefits  intended,  such  legislation 
should  be  applied  fairly  and  broadly. 

Id. ,  at  296. 

The  plaintiff  in  Jorqensen  was  the  surviving  spouse  of  a 
judge  who  died  at  a  time  when  the  only  death  benefit  the  spouse 
was  entitled  to  was  an  amount  equal  to  the  accumulated 
contributions  of  the  judge  to  the  retirement  system.   Afterwards, 
the  judges'  retirement  system  was  amended  to  grant  the  surviving 
spouse  one-half  of  the  judge's  retirement  allowance  until  the 
spouse's  death  or  remarriage.   The  amendment  was  expressly  made 
applicable  to  a  date  preceding  the  death  of  the  plaintiff's 
spouse.   The  plaintiff  claimed  a  right  to  receive  a  surviving 
spouse's  allowance;  the  retirement  system  argued  that  she  was  not 
entitled  to  the  allowance,  since  she  had  already  received  the 
lump  sum  payment  under  the  old  system  which  her  late  husband 
belonged  to  at  the  time  of  his  death. 

The  Jorqensen  court  held  that  the  plaintiff  was  entitled  to 
receive  the  retirement  allowance  under  the  amended  plan,  even 
though  she  had  already  received  the  full  amount  due  her  under  the 
old  plan.   The  court  focused  upon  a  finding  that  the  judge's 
surviving  spouse  enjoyed  a  continuing  "pensionable  status" 
despite  the  lump  sum  payment  made  under  the  old  plan: 

As  the  courts  have  interpreted  the  phrase  and 
as  the  Legislature  from  the  quoted  declaration 
quite  patently  conceives  the  status  of  public 
officers  and  their  surviving  spouses,  it  becomes 
obvious  that  the  "pensionable  status"  does  not 
depend  upon  the  existence  of  a  debtor-creditor 
relationship  between  government  and  the  employee 
or  his  spouse  at  any  given  point  of  time.   The 
status,  once  created,  is  constant,  terminable 
only  upon  the  happening  of  the  condition 
expressed  in  the  statute  —  her  death  or 
remarriage.   The  widow  did  not  cease  to  be  the 
widow  when  a  sum  of  money  was  paid  and  it  was  her 
widowhood  which  fixed  her  status.   [Citation.] 

We  hold  that  Mrs.  Jorgensen  did  not  lose  her 
"pensionable  status"  when  she  was  paid  the  only 
benefits  she  was  entitled  to  under  the  law  as  it 
stood  when  Judge  Jorgensen  died;  nor  has  she  ever 
lost  it. 
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Id. ,  at  299.  • 

As  in  Jorqensen,  the  applicants  have  retained  their 
"pensionable  status,"  and  are  entitled  to  the  benefits  of 
subsequent  increases  in  the  deferred  compensation  of  their 
employee  spouses,  in  the  form  of  continuing  participation  in  the 
health  service  system. 

CONCLUSION 

The  surviving  spouses  of  active  and  retired  employees  are 
entitled  to  participate  in  the  Health  Service  System,  pursuant  to 
Charter  Section  8.428  as  amended,  even  where  those  employees  died 
prior  to  the  amendment  in  November,  1984.   You  are  so  advised. 

Respectfully  submitted, 

GEORGE  AGNOST 
City  Attorney 


THOMAS  J /'OWEN 
Deputy  City  Attorney 

APPROVED : 


^ 


GEORGE^^AGNOST 
City  Attorney 


City  and  County  of  San  Francisco: 


George  Agnost, 
City  Attorney 


Office  of  City  Attorney 


SUBJECT ; 


REQUESTED  BY: 


PREPARED  BY: 
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AWARDING  SFUSD  CONTRACTS  BASED  ON  THE 
CONTRACTOR'S  RELATIONSHIP  WITH  NONUNION  GROWERS 

CORRINE  LEE 

Legal  Advisor 

San  Francisco  Unified  School  District 


BURK  E.  DELVENTHAL 
Deputy  City  Attorney 

RANDY  RIDDLE 
Legal  Intern 


QUESTIONS  PRESENTED 


QOCUMENT8  DEPT. 

OCT  18 1985 

PUBLIC  UBRAAY 


(1)  May  the  San  Francisco  Board  of  Education  demonstrate  its 
support  for  the  United  Farm  Workers'  organizing  efforts 

by  declining  to  award  a  contract  to,  or  terminating  an  existing 
contract  with,  a  supplier  that  purchases  foodstuffs  from  a 
nonunion  grower  or  a  grower  that  in  the  past  has  violated  an  ALRB 
order? 

(2)  May  the  Board  decline  to  award  a  contract  to,  or  terminate 
a  contract  with,  a  supplier  that  is  currently  in  violation  of  an 
Agricultural  Labor  Relations  Board  (ALRB)  order  or  that  is 
purchasing  foodstuffs  from  a  business  that  is  currently  in 
violation  of  an  ALRB  order? 

CONCLUSIONS 

(1)  No 

(2)  Yes,  subject  to  the  restrictions  set  out  in  this  opinion. 

ANALYSIS 

You  requested  an  opinion  concerning  whether  the  Board  of 
Education  may  legally  implement  Resolution  No.  54-9A8  which  urges 
Allied  Sysco  to  support  the  United  Farm  Workers  by  stopping  its 
purchases  from  Bruce  Church  Company,  which  has  in  the  past  been 
found  to  have  committed  unfair  labor  practices  under  the 
Agricultural  Labor  Relations  Act  (ALRA) .   The  resolution  also 
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provides  that  the  District  is  to  reevaluate  its  relationship  with 
Allied  Sysco. 

Of  course,  the  Board  would  violate  no  provision  of  law 
merely  by  "urging"  Allied  Sysco  to  cease  doing  business  with 
Bruce  Church  Company.   However,  if,  as  it  appears  from  the 
language  of  the  resolution,  the  Board  is  contemplating 
terminating  its  relationship  with  Allied  Sysco  in  the  event  the 
company  continues  to  purchase  foodstuffs  from  a  supplier  that  has 
violated  the  ALRA,  the  resolution  may  run  afoul  of  California 
Public  Contract  Code  Section  20111,  as  well  as  the  terms  of  the 
existing  contract  between  Allied  Sysco  and  the  District. 
However,  a  more  narrowly  drafted  contract  might  enable  the  Board 
in  the  future  to  effectuate  such  a  policy  without  violating  this 
provision . 

Public  Contract  Code  Section  20111  (formerly  Education 
Code  Section  39640)  provides  in  pertinent  part  that  "[t]he 
governing  board  of  any  school  district  shall  let  any  contracts 
involving  an  expenditure  ...  of  more  than  $21,000  for  materials 
or  supplies  to  be  .  .  .  sold  ...  to  the  district,  to  the  lowest 
responsible  bidder  ..."   In  Associated  Gen.,  Etc.  v.  San 
Francisco  Unified  Sch.,  616  F . 2d  1381  (1980),  the  court  of 
appeals  held  that  a  Board  resolution  implementing  an  affirmative 
action  policy  for  contractors  or  subcontractors  bidding  for 
contracts  with  the  District  violated  this  provision  and  was 
therefore  invalid.   The  court  stated  that  the  provision  "must  be 
construed  to  prohibit  the  Board  from  considering  any  factor  other 
than  the  amount  of  the  bid,  the  minimum  qualifications  of  the  bid 
as  to  financial  ability  and  skills  to  complete  the  job 
successfully  and  the  quality  of  the  bidders'  past  work." 
Assuming  that  Allied  Sysco 's  contract  with  the  District  is  one 
that  Section  20111  requires  to  be  procured  through  competitive 
bidding.  Associated  Gen,  precludes  the  Board  from  considering 
Allied  Sysco 's  relationship  with  Bruce  Church  in  awarding  its 
contracts,  at  least  so  long  as  Church  is  not  in  violation  of  an 
ALRB  order.   Nor  may  the  District  terminate  its  existing  contract 
with  Allied  Sysco  for  a  ground  that  does  not  relate  to  the  terms 
and  conditions  imposed  upon  Allied  Sysco  by  the  contract.   Such  a 
termination  would  violate  both  the  contract  and  the  requirements 
of  PCC  section  20011.   (See  also,  Inglewood-Los  Angeles  County 
Civic  Center  Authority  v.  Superior  Court  (1972)  7  Cal.3d  861.) 

However,  a  footnote  in  Associated  Gen,  does  suggest  how 
the  Board  of  Education  could  give  effect  its  policy  consistent 
with  Public  Contract  Code  Section  20111.   In  footnote  4  of  its 
opinion,  the  court  recognized  that  under  California  law,  a  school 
board  may  require  a  bidder  to  agree  not  to  violate 
antidiscrimination  laws.   Utilizing  this  reasoning,  the  Board  may 
exclude  from  bidding,  and  terminate  a  contract  with,  any  supplier 
that  is  in  violation  of  an  ALRB  order.   Furthermore,  under  such  a 
policy,  the  board  may  be  able  to  exclude  from  bidding  any 
supplier  that  is  purchasing  foodstuffs  from  a  business  that  is  in 
violation  of  an  ALRB  order.   There  are  certain  limitations  that 
must  be  carefully  followed  in  implementing  such  a  policy. 
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First,  such  a  policy  cannot  be  applied  under  an  existing 
contract  unless  the  terms  of  the  contract  are  sufficiently  broad 
to  allow  termination  on  such  a  ground.   Further,  with  regard  to 
contracts  presently  out  for  competitive  bidding,  these  terms  and 
conditions  must  be  specified  in  the  invitations  to  bid.   They  may 
not  be  appended  or  added  after  the  invitations  to  bid  have  gone 
out.   However,  should  the  Board  of  Education  determine  that  the 
contemplated  policy  is  in  the  best  interest  of  the  District,  it 
may  reject  all  the  bids  and  begin  the  bidding  process  anew. 

Further,  there  are  substantive  limitations  upon  the  power 
of  the  District  to  impose  such  a  requirement.   The  contractor's 
duty  regarding  its  supplier's  policies  and  violations  of  the  ALRB 
must  relate  to  goods  that  the  contractor  will  be  providing  to  the 
District.   Further  still,  such  a  contract  should  not  provide  for 
a  strict-liability  type  of  default.   Hence,  the  contract  should 
provide  for  notice  to  the  contractor  from  the  District  of  the 
supplier's  violation  of  an  ALRB  order,  an  opportunity  for  the 
contractor  either  to  require  its  supplier  to  bring  its  practices 
into  compliance  with  the  ALRB  order  or  to  sever  its  relationship 
with  the  noncomplying  supplier,  and  a  warning  that  the  contract 
authorizes  the  District  to  locate  another  contractor  if  the 
contractor  fails  to  take  one  of  these  steps. 

As  noted  above,  there  is  a  question  whether  this  principle 
would  enable  the  District  to  terminate  the  existing  contract 
between  Allied  Sysco  and  the  District  based  upon  the  failure  of 
one  of  Allied  Sysco 's  suppliers  to  comply  with  an  order  of  the 
ALRB.   In  order  to  resolve  that  question,  we  must  review  the 
terms  of  the  existing  contract. 

Next,  there  is  a  question  concerning  whether  Bruce  Church 
could  successfully  sue  the  District  for  interference  with 
contractual  relations  or  interference  with  prospective  economic 
advantage  in  the  event  Allied  Sysco,  at  the  urging  of  the 
District,  ceases  doing  business  with  Bruce  Church.-''   The 
principal  elements  of  a  cause  of  action  for  interference  with  a 
contractual  relationship  are  a  valid  contract,  an  intent  by  the 
defendant  to  induce  a  breach  of  the  contract,  and  a  breach 
resulting  from  defendant's  unjustifiable  or  wrongful  conduct. 
(Bledsoe  v.  Watson  (1973)  30  Cal .  App.  3d  105,  108.)   If  Allied 
Sysco,  because  of  the  urgings  of  the  District  or  a  formal 
District  policy  such  as  the  one  suggested  in  this  opinion, 
breached  its  contract  with  Bruce  Church,  the  first  two  of  these 


-''  The  tort  of  interference  with  contract  is  one  of  the  torts 
falling  under  the  general  rubric  of  interference  with  prospective 
economic  advantage.   The  elements  of  the  two  causes  of  action  are 
similar,  with  the  distinction  being  the  existence  of  a  legally 
binding  contract  being  necessary  to  the  former  action.   (Buckaloo 
V.  Johnson  (1975)  14  Cal. 3d  815,  823.)   For  the  purposes  of  this 
analysis,  it  is  assumed  that  there  is  a  contractual  relationship 
between  Allied  Sysco  and  Bruce  Church  Company. 
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elements  would  be  met.   The  liability  of  the  District 

would  turn  on  whether  the  District  was  justified  in  inducing 

Allied  Sysco  to  terminate  its  contract  with  Bruce  Church. 

The  question  of  whether  an  intentional  interference  by  a 
third  party  is  justifiable  is  determined  by  balancing  the  social 
value  of  the  objective  advanced  by  the  interference  against  the 
value  of  the  interest  with  which  it  interferes,   (Herron  v.  State 
Farm  Mutual  Ins .  Co.  (1961)  56  Cal.2d  202,  206;  Bledsoe  v. 
Watson,  supra,  30  Cal.App.3d  at  108.)   In  Bledsoe,  an  attorney 
brought  an  action  for  damages  alleging  that  the  defendants  had 
induced  the  treasurer  of  the  City  of  Seal  Beach  to  repudiate  a 
contract  wherein  the  attorney  was  to  provide  legal  services  to 
the  City  and  defend  certain  City  Council  members  in  a  proceeding 
involving  a  recall  election.   The  defendants  had  succeeded  in 
challenging  the  legal  propriety  of  expending  City  funds  for  this 
purpose.   The  court  of  appeal  concluded  that  the  social  value  of 
encouraging  this  state's  citizens  to  challenge  illegal 
expenditures  of  public  funds,  as  expressly  authorized  by  Code  of 
Civil  Procedure  section  526a,  clearly  outweighed  the  social 
interest  in  enforcing  the  contract. 

The  objective  of  the  District's  proposed  resolution  is  to 
further  the  policies  of  the  ALRA  by  requiring  those  with  whom  the 
District  does  business,  either  directly  or  indirectly,  to  comply 
with  the  the  ALRA.-^  We  conclude  that  a  court  would  find  that 
the  social  value  of  securing  the  rights  guaranteed  agricultural 
workers  by  the  ALRA  outweighs  the  interest  in  the  contract 
expectancy  of  a  party  who  has  been  found  to  be  in  violation  of 
the  ALRA.   This  opinion  is  supported  by  decisions  of  the  courts 
of  our  sister  states  which  have  held  that  the  interest  in 
increasing  employment  and  improving  working  conditions  are  in  the 
public  interest  and  therefore  justify  interference  with  the 


-^   The  state  policy  behind  the  ALRA  is  set  forth  in  Labor  Code 
section  1140.2  which  provides  that: 

It  is  hereby  stated  to  be  the  policy  of  the  State 
of  California  to  encourage  and  protect  the  right  of 
agricultural  employees  to  full  freedom  of 
association,  self-organization,  and  designation  of 
representatives  of  their  own  choosing,  to  negotiate 
the  terms  and  conditions  of  employment,  and  to  be 
free  from  the  interference,  restraint,  or  coercion 
of  employers  of  labor,  or  their  agents,  in  the 
designation  of  such  representatives  or  in  the 
self-organization  or  in  concerted  activities  for 
the  purpose  of  collective  bargaining  or  other 
mutual  aid  or  protection.   For  this  purpose  this 
part  is  adopted  to  provide  for  collective 
bargaining  rights  for  agricultural  employees. 
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contractual  relations  of  third  parties.   (See  Radio  Station  KFH 
Co.  V.  Musicians  Association  Local  No.  297  (Kan.  1950)  220  P .  2d 
199;  Green  v.  Samuelson  (Md.  1935)  178  A.  109;  Prosser  and 
Keeton,  The  Law  of  Torts  (5th  Ed.,  1984.) 

Finally,  there  is  question  regarding  whether  the  proposed 
resolution  would  conflict  with  the  ALRA,  which  enumerates  the 
rights  of  organization  and  collective  bargaining  possessed  by 
agricultural  employees.  (Labor  Code  sec.  1152.)   There  is  no 
indication  that  the  Legislature,  in  enacting  the  enforcement 
provisions  of  the  ALRA,  intended  to  prevent  subdivisions  of  the 
State  from  requiring  those  with  whom  they  contract  to  comply  with 
the  Act.   We  have  carefully  avoided  advising  that  the  District 
may  invoke  any  sanction  or  decline  to  deal  with  someone  on  the 
basis  of  past  violations.   Such  an  action  would  constitute  a 
punishment  that  the  District  has  no  authority  to  impose.   This 
conclusion  is  supported  by  federal  cases  addressing  the  analogous 
issue  of  federal  preemption,  under  the  National  Labor  Relations 
Act,  of  state  laws  regulating  labor  relations  in  the  private 
sector.   (See  e.g..  Image  Carrier  Corp.  v.  Beame  (2nd  Cir.  1977) 
567  F.2d  1197;  Amalgamated  Transit  Union,  Div.  819  v.  Byrne  (3rd 
Cir.  1977)  568  F . 2d  1025;  cf . ,  Gould,  Inc.  v.  Wisconsin  Dept .  of 
Industry,  Labor  (8th  Cir.  1984)  750  F . 2d  608.) 

In  conclusion,  the  San  Francisco  Unified  School  District 
may  exclude  from  bidding,  and  terminate  a  contract  with,  any 
supplier  that  is  in  violation  of  an  ALRB  order  or  that  is 
purchasing  foodstuffs  from  a  business  that  is  in  violation  of  an 
ALRB  order . 
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San  Francisco  Charter  Section  9.108  imposes  a  duty  upon  the 
Board  of  Supervisors  to  implement  the  policies  embodied  in  a 
declaration  of  policy.   The  Board  of  Supervisors  is  required  to 
study  and  take  appropriate  legislative  measures  directed  at  the 
problem  addressed  in  the  declaration  of  policy,  but  the  Board 
retains  its  broad  discretion  in  fashioning  an  appropriate 
legislative  response. 

Charter  Section  9.108  imposes  no  duty  upon  other  City 
boards,  commissions  or  officials  to  implement  a  declaration  of 
policy.   Their  Charter-derived  powers  and  discretion  remain 
unaffected  by  the  adoption  of  a  declaration  of  policy. 
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INTRODUCTION 

You  have  asked  this  office  to  advise  you  regarding  the 
binding  effect  of  a  declaration  of  policy  upon  the  Board  of 
Supervisors  of  the  City  and  County  of  San  Francisco,  and  upon 
other  City  departments. 

The  submission  of  a  declaration  of  policy  to  the  voters  and 
the  legal  effect  thereof  are  governed  by  the  provisions  of 
Section  9.108  of  the  San  Francisco  Charter,  which  reads  in 
relevant  part  as  follows: 

Any  declaration  of  policy  may  be  submitted  to 
the  electors  in  the  manner  provided  for  the 
submission  of  ordinances;  and  when  approved  by  a 
majority  of  the  qualified  electors  voting  on  said 
declaration,  it  shall  thereupon  be  the  duty  of 
the  Board  of  Supervisors  to  enact  an  ordinance  or 
ordinances  to  carry  such  policies  or  principles 
into  effect,  subject  to  the  referendum  provisions 
of  the  Charter . 

ANALYSIS 

Section  9.108  of  the  San  Francisco  Charter  sets  forth  the 
law-making  powers  reserved  by  the  people  of  the  City  and  County 
of  San  Francisco  unto  themselves.   Proponents  of  initiative 
measures  have  three  options  under  State  law  and  the  Charter: 
they  may  frame  their  legislation  as  a  charter  amendment,  an 
initiative  ordinance,  or  a  declaration  of  policy.   The 
declaration  of  policy  provision  of  the  San  Francisco  Charter  is, 
as  far  as  we  have  been  able  to  ascertain,  without  counterpart  in 
any  other  provision  of  law  anywhere  in  the  country.   Other 
jurisdictions  have  on  occasion  allowed  purely  advisory  measures 
to  be  placed  on  the  ballot.   But  in  none  of  those  cases  did  the 
organic  law  impose  a  duty  on  the  governing  body  to  implement 
those  measures.   As  a  rule,  the  reserve  law-making  powers  of 
initiative  and  referendum  are  limited  to  the  enactment  of  "laws" 
as  that  term  is  traditionally  understood.   See,  e.g. ,  Opinion  of 
the  Justices  Relative  to  the  Eighteenth  Amendment  (1928)  262 
Mass.  603,  160  N.E.  439. 
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Charter  T^endments.   The  Charter  is  the  organic  law  of  the 
City  and  County  of  San  Francisco.   Any  policy  relating  to 
municipal  affairs  may  be  established  as  a  part  of  the  City's 
"constitutional"  law  by  placing  that  policy  in  the  Charter. 
Generally,  municipal  affairs  deal  with  the  structure  of  local 
government,  the  distribution  of  its  powers  and  how  it  will 
operate . 

If  a  charter  amendment  is  enacted,  it  is  binding  upon  all 
City  boards,  commissions  and  officials.   Whether  a  Charter 
amendment  originates  by  initiative  petition  or  by  submission  by 
the  Board  of  Supervisors,  it  must  be  approved  by  the  voters.   -'' 

Initiative  Ordinances.   The  next  option  available  is  the 
initiative  ordinance.   The  Charter  provides  that  initiative 
ordinances  adopted  by  the  people  have  the  same  force  and  effect 
as  those  adopted  by  the  Board  of  Supervisors,  and  may  not  be 
amended  by  the  Board  unless  so  specified  in  the  initiative.   See 
San  Francisco  Charter  Section  9.114. 

There  is  a  limitation,  however,  on  the  initiative  ordinance 
power:  it  only  extends  to  a  law  within  the  competence  of  the 
legislative  body.   Pacific  Rock  and  Gravel  Co.  v.  Upland  (1967) 
67  Cal.2d  666;  Mueller  v.  Brown  (1963)  221  Cal.App.2d  319.   If 
the  Board  is  without  power  to  enact  a  particular  piece  of 
legislation,  because  of  State  preemption,  constitutional 
prohibitions  or  charter  limitations,  the  people  may  not  pass  such 
a  law  by  initiative.   Nor  is  a  legislative  body's  exercise  of 
non-legislative  powers  a  proper  subject  of  the  initiative  power. 
Hopping  V.  Council  of  the  City  of  Richmond  (1915)  170  Cal .  605, 
611. 

The  situation  is  further  complicated  by  the  fact  that  the 
San  Francisco  Charter  gives  to  other  agencies  and  officials 
certain  degrees  of  authority  over  what  are  legislative  matters. 
For  example,  the  Charter  requires  that  the  City  Planning 


— ^  The  charter  amendment  process,  including  initiative 
charter  amendments,  is  governed  by  California  Constitution 
Article  XI,  Sections  3,  4  and  5,  and  Government  Code  Sections 
34450  et  sec 


i 
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Commission  review  and  act  upon  proposed  amendments  to  the  text  of 
the  City  Planning  Code  and  upon  reclassifications  of  property. 
While  the  Board  must  ultimately  adopt  these  measures  in  order  for 
them  to  become  law,  the  Board  of  Supervisors  may  not  enact  these 
measures  without  referring  them  to  the  Planning  Commission.   And 
in  some  cases,  where  the  Planning  Commission  has  disapproved  a 
proposed  measure,  a  two-thirds  vote  of  the  Board  of  Supervisors 
may  be  required  for  the  Board  to  override  the  action  of  the 
Planning  Commission.   See,  e.g. ,  Charter  Section  7.501,  City 
Planning  Code  Section  302(c)(2). 

Declarations  of  Policy.   Finally,  initiative  proponents  may 
draft  their  proposal  as  a  declaration  of  policy.   As  noted  above, 
the  declaration  of  policy  is  a  creature  sui  generis  and  unique  to 
San  Francisco.   The  initiative  process  is  the  means  whereby  the 
people  exercise  their  "reserve"  power  to  enact  laws,  as 
established  in  California  Constitution  Article  II,  Section  11.   A 
general  law  city  may  not  place  a  declaration  of  policy  or 
advisory  initiative  on  the  ballot;  such  a  measure  is  not  a  "law" 
as  contemplated  in  Article  II.   Mueller  v.  Brown,  supra,  221 
Cal.App.2d  at  477. 

The  authority  for  submission  of  a  declaration  of  policy  is 
found  exclusively  in  Charter  Section  9.108,  and  an  exegesis  of 
the  scope  of  that  authority  must  be  based  upon  the  language  of 
the  Section  and  related  Charter  provisions.   As  a  review  of  that 
language  reveals,  a  declaration  of  policy  is  the  least  precise  of 
initiative  measures  and  expresses  the  will  of  the  people  in  the 
most  general  terms. 

If  a  declaration  is  adopted  by  the  electorate,  "it  shall 
thereupon  be  the  duty  of  the  Board  of  Supervisors  to  enact  an 
ordinance  or  ordinances  to  carry  such  policies  or  principles  into 
effect".   Charter  Section  9.108.   The  voters,  in  passing  upon  a 
proposed  declaration  of  policy,  are  not  addressing  particular 
legislation.   Rather,  they  are  expressing  their  view  of  a  concept 
or  position,  no  matter  how  precise  the  articulation  of  that 
policy  is.   The  voters  leave  to  the  Board  of  Supervisors  the 
implementation  of  that  policy. 

The  broad  discretion  of  the  Board  of  Supervisors  when 
acting  to  give  effect  to  a  declaration  of  policy  makes  that 
initiative  mechanism  best  suited  to  certain  purposes.   It  enables 
the  proponents  to  demonstrate  a  broad  consensus  on  certain  policy 
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goals  and  to  direct  the  Board  of  Supervisors  to  address  the 
issue,  without  tying  the  proponents  to  a  specific,  binding 
measure  that  may  not  be  well-suited  to  the  initiative  process  due 
to  its  complexity  or  emotional  overtones.   And  the  declaration  of 
policy  enables  voters  to  express  their  views  on  the  basic  policy 
objective  without  requiring  them  to  familiarize  themselves  with 
all  of  the  complex  issues  that  will  be  part  of  actual  legislation 
implementing  a  declaration  of  policy. 

The  decision  to  proceed  by  way  of  a  declaration  of  policy, 
however,  bears  with  it  the  consequence  of  choosing  the  least 
binding  of  the  initiative  measures.   If  proponents  seek  enactment 
of  a  precise  legislative  policy  in  an  immutable  form,  they  may 
qualify  an  initiative  ordinance  by  collecting  the  same  number  of 
signatures  as  required  for  an  initiative  declaration  of  policy, 
or  qualify  a  charter  amendment  where  appropriate  and  with  a 
greater  number  of  signatures. 

The  drafters  of  the  Charter  specifically  provided  that 
initiative  ordinances  are  binding  upon  the  Board  of  Supervisors 
and  may  not  be  amended  except  by  the  will  of  the  people.   Under 
the  doctrine  of  expressio  unius  est  exclusio  alterius  (the 
mention  of  one  thing  implies  the  exclusion  of  the  other),  the 
Charter,  having  specifically  provided  for  the  binding  effect  of 
initiative  ordinances,  cannot  be  read  to  give  by  implication  the 
same  binding  effect  to  declarations  of  policy.   See  Collins  v. 
City  and  County  of  San  Francisco  (1952)  112  Cal.App.2d  719,  731. 
Declarations  of  policy  are  implemented  by  ordinance;  were 
declarations  of  policy  to  be  self-executing  or  to  have  the  same 
legal  effect  as  ordinances,  there  would  be  no  reason  to  make 
separate  provision  for  them  in  the  Charter  and  their 
implementation  by  ordinance  would  be  redundant. 

The  Board  of  Supervisors  retains  broad  discretion  to 
address  legislative  measures  in  general.   No  matter  how  detailed 
or  specific  the  text  of  an  initiative  declaration  of  policy  may 
be,  it  does  not  require  the  Board  of  Supervisors  to  adopt  a 
specific  measure  or  take  away  the  Board's  Charter-derived 
powers.   Declarations  of  policy  embody  an  expression  of  opinion 
by  the  people.   The  Board  of  Supervisors  must  study  that  opinion, 
and  fashion  some  remedy  to  the  problems  the  people  have 
identified.   Though  duty-bound  to  address  the  issue  underlying  an 
initiative  declaration  and  to  take  steps  to  effectuate  it,  the 
Board  retains  its  Charter-derived  law-making  power  and 
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the  discretion  to  exercise  that  power  in  the  furtherance  of  the 
common  good. 

The  very  name  of  the  declaration  of  policy  casts  light  on 
the  degree  to  which  the  Board  of  Supervisors  is  bound  by  its 
specific  terms.   A  declaration  of  policy  is  just  that:   a 
statement  of  principles,  rather  than  an  enactment  of  law.   All 
that  Charter  Section  9.108  requires  is  that  the  Board,  by 
ordinance,  attempt  to  effectuate  the  policies  or  principles 
involved.   The  declaration  of  policy  is  not  enabling  legislation 
in  the  sense  that  a  Charter  amendment  setting  forth  overriding 
municipal  objectives  would  be.   Absent  the  direct  enactment  of 
law  by  the  electorate  (as  in  an  initiative  ordinance),  the 
legislative  power  of  the  City  and  County  remains  in  the  Board  of 
Supervisors  acting  by  ordinance.   The  Charter  reposes  broad 
discretion  in  the  Board  to  determine  how  best  to  effectuate  the 
general  principles  and  policies  approved  by  the  voters.   As  long 
as  the  Board's  action  embodies  a  reasonable  response  to  the 
declaration  of  policy,  the  Board  has  discharged  its  duties  under 
the  Charter . 

No  appellate  authority  discusses  directly  the  duty  of  the 
Board  of  Supervisors  to  implement  a  declaration  of  policy.   In 
Farley  v.  Healey  (1967)  67  Cal.2d  325,  the  California  Supreme 
Court  did  address  the  scope  of  the  declaration  of  policy  power. 
The  Court  overturned  in  Farley  a  determination  by  the  San 
Francisco  Registrar  of  Voters  to  keep  a  declaration  of  policy 
regarding  the  Vietnam  War  off  of  the  ballot.   The  Registrar  had 
determined  that  the  issue  of  the  Vietnam  War  was  beyond  the 
legislative  authority  of  the  Board  of  Supervisors,  and  therefore 
was  not  a  proper  subject  for  a  local  initiative. 

The  Farley  Court  rejected  that  view,  holding  that  Charter 
Section  179  [now  Charter  Section  9.108]  allowed  the  electorate  to 
enact  by  initiative  any  matter  within  the  legislative  authority 
of  the  Board  of  Supervisors.   The  Court  noted  that  boards  of 
supervisors,  as  representatives  of  local  communities,  have 
traditionally  made  policy  statements  on  matters  of  concern  to  the 
community,  regardless  of  their  power  to  put  such  statements  into 
effect  by  enactment  of  binding  legislation.   Cf .  Silberman  v. 
Katz  (1967)  283  N.Y.S.2d  895  (holding  that  a  ballot  measure 
creating  the  office  of  "Anti  Vietnam  War  Coordinator"  was  not  a 
proper  subject  for  an  initiative  because,  inter  alia,  the  New 
York  City  Charter  did  not  contain  a  "declaration  of  policy" 
provision  analogous  to  that  of  the  San  Francisco  Charter). 
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The  Farley  Court  went  on  to  discuss  the  Charter  requirement 
that  declarations  of  policy  be  put  into  effect  by  ordinances,  in 
situations  where  the  subject  matter  was  not  within  the  scope  of 
the  Board's  legislative  authority: 

Even  under  such  a  narrow  construction  [holding 
that  only  declarations  of  policy  that  can  be  put 
into  effect  by  ordinances  can  be  adopted  or 
proposed  by  initiative],  however,  the  proposed 
initiative  is  authorized,  for  the  board  of 
supervisors  can  enact  ordinances  carrying  out  the 
policy  of  the  declaration  to  express  the  popular 
will.   The  board  by  ordinance  can  use  the  avenues 
of  advocacy  available  to  it  to  express  that 
will .   It  can,  for  example,  direct  its 
legislative  representative  in  Washington  to  make 
the  people's  position  known,  rename  streets  or 
buildings,  or  order  the  posting  of  the 
declaration  in  public  buildings.   [Emphasis 
added . ] 

Farley  v.  Healey,  supra,  67  Cal.2d  at  329. 

In  San  Francisco  City  Attorney  Opinion  No.  72-54,  this 
office  advised  the  Board  of  Supervisors  on  the  legal  effect  of  a 
declaration  of  policy  opposing  the  closure  of  district  police 
stations  by  the  Police  Commission.   The  opinion,  relying  upon  the 
Farley  case,  concluded  that  the  declaration  of  policy  was  a 
proper  subject  for  the  initiative  process.   The  opinion  then 
addressed  the  issue  of  what  action  was  available  to  the  Board  of 
Supervisors  in  order  to  carry  out  that  policy: 

However,  unlike  the  situation  in  the  Farley 
case,  supra,  the  avenues  of  advocacy  available  to 
the  Board  in  the  instant  case  are  narrowly 
circumscribed  by  other  provisions  of  the 
Charter.   The  management  of  the  Police  Department 
is  placed  in  the  Police  Commission  (Section 
3.530)  and,  except  for  the  purpose  of  inqiiiry, 
the  Board  of  Supervisors  is  precluded  from 
dictating,  suggesting  or  interfering  with 
administrative  recommendations  or  actions  of  said 
Commission.   (Section  2.401.) 
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While  it  does  not  appear  from  the  foregoing 
that  the  Board  could,  by  ordinance,  effectively 
accomplish  its  apparent  desire  that  the  Police 
Commission  reconsider  its  decision  to  close  the 
stations,  the  Board  is  not  completely  without 
remedy.   Among  the  "avenues  of  advocacy" 
available  to  the  Board  is  its  power  to  submit 
proposed  Charter  amendments  to  the  voters.   Thus 
the  Board,  if  it  so  desired,  could  order  the 
submission  of  a  proposed  Charter  amendment 
requiring  the  continuation  of  district  stations 
in  the  operation  of  the  Police  Department   .  .  . 

As  indicated  in  Farley  and  in  Opinion  No.  72-54,  the  Board  may 
effectuate  a  declaration  of  policy  beyond  its  legislative 
competence  by  whatever  other  "avenues  of  advocacy"  it  deems 
appropriate,  and  is  not  limited  to  implementing  the  strict  terms 
of  the  declaration. 

In  November  of  1973,  the  voters  of  San  Francisco  adopted 
Proposition  M,  a  declaration  of  policy  in  favor  of  making  low 
cost,  quality  child  care  available  to  all  San  Franciscans. 
Thereafter,  the  Board  began  study  of  the  problem;  their  inquiry 
was  delayed  as  the  Board  waited  for  the  results  of  a  relevant 
Federal  study  on  child  care  to  be  released.   In  1975,  supporters 
of  the  measure  sought  a  writ  of  mandate  to  compel  the  Board  to 
consider  enactment  of  an  ordinance  or  ordinances  to  carry  into 
effect  the  policies  of  Proposition  M.   The  court  granted  a  writ 
compelling  the  Board  to  consider  such  an  ordinance,  but  not 
compelling  the  Board  to  enact  a  particular  ordinance,  or  any 
ordinance  at  all.   The  court  reasoned  that  such  decisions 
remained  within  the  traditional  discretion  of  the  Board,  and  were 
not  enforceable  as  a  mandatory  duty.   Child  and  Parent  Action  v. 
Feinstein  (San  Francisco  Superior  Court  No.  597-326). 

The  voters  of  San  Francisco  adopted  another  Proposition  M 
in  November  of  1980,  this  one  a  declaration  of  policy  to  increase 
the  share  of  local  taxes  paid  by  corporations.   At  the  same 
election,  the  voters  also  elected  a  new  at-large  Board  of 
Supervisors.   On  February  10,  1981,  supporters  of  the  measure 
filed  a  petition  for  writ  of  mandamus  to  compel  the  Board  and  the 
Mayor  to  implement  Proposition  M.   The  Committee  to  Tax  the 
Corporations,  et  al.  v.  John  L.  Molinari,  et  al .  (San  Francisco 
Superior  Court  No.  776-642).   The  evidence  presented  to  the  trial 
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court  established  that  the  Board  was  taking  appropriate  steps  to 
consider  and  address  the  problem  of  equitable  distribution  of  the 
tax  burden. 

The  Superior  Court  denied  the  writ,  and  the  Hon.  Ira  A. 
Brown,  Jr.,  judge  presiding,  issued  a  series  of  Findings  of  Fact 
and  Conclusions  of  Law,  filed  June  17,  1981,  that  summarize  many 
of  our  conclusions.   Those  Conclusions  read,  in  relevant  part,  as 
follows ; 

2.  The  imposition  of  taxes  is  not  a  proper 
subject  matter  for  a  declaration  of  policy  under 
Section  9.108  of  the  San  Francisco  Charter. 

3.  The  Board  of  Supervisors  of  the  City  and 
County  of  San  Francisco  has  no  mandatory  duty  to 
consider  any  ordinance  to  implement  Proposition  M. 

4 .  The  Board  of  Supervisors  of  the  City  and 
County  of  San  Francisco  is  vested  with  broad 
discretion  in  the  exercise  of  its  legislative 
power . 

5.  Implementation  of  Proposition  M  requires 
the  exercise  of  discretion  on  the  part  of  the 
Board  of  Supervisors.   Mandamus  does  not  lie  to 
compel  that  discretion. 


7.  Article  IV,  Section  3  of  the  California 
Constitution  provides  for  separation  of  powers 
between  co-equal  branches  of  government.   The 
judiciary  may  not  interfere  with  the  proper 
exercise  of  legislative  function  and  may  not 
mandate  that  the  Board  of  Supervisors  take 
specific  legislative  action. 

8.  Neither  the  San  Francisco  Charter  nor  any 
local  ordinances  impose  a  mandatory  duty  upon 
Mayor  Dianne  Feinstein  to  carry  out  or  to 
implement  the  policies  or  principles  of 
Proposition  M. 
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As  Conclusion  No.  2  indicates,  there  remains  to  be 
discussed  one  important  restriction  upon  the  declaration  of 
policy  procedure.   The  ability  of  the  electorate  to  pass  upon  a 
declaration  of  policy  remains  "subject  to  the  referendum 
provisions  of  the  Charter."   Charter  Section  9.108.   The 
"referendum  provisions",  as  set  forth  elsewhere  in  Section  9.108, 
provide  as  follows: 

Annual  budget  and  appropriation  ordinances, 
supplemental  appropriation  ordinances,  the  annual 
salary  ordinance,  or  ordinances  amending  the 
same,  the  ordinances  levying  taxes,  any  ordinance 
appropriating  money  from  the  emergency  reserve 
fund,  ordinances  authorizing  the  city  attorney  to 
compromise  litigation,  and  ordinances  necessary 
to  enable  the  mayor  to  carry  out  any  of  the 
powers  vested  in  him  in  the  case  of  a  public 
emergency  as  defined  in  section  3.100  of  the 
charter,  ordinances  enacted  pursuant  to  section 
8.410  of  the  charter  [providing  for  reimbursement 
of  certain  employee  expenses],  as  well  as 
ordinances  relative  to  purely  administrative 
matters,  shall  not  be  subject  to  referendum. 

This  office  has  previously  opined  that  topics  not  subject 
to  referendum  are  also  not  permissible  topics  for  a  declaration 
of  policy.   The  language  of  the  referendum  provisions  applies  in 
general  to  legislation  governing  the  fiscal  administration  of  the 
City,  and  to  legislation  in  aid  of  the  emergency  powers  of  the 
mayor .   -^ 

Referendum  of  ordinances  levying  taxes  is  specifically 
prohibited  under  Charter  Section  9.108.   In  Opinion  No.  47-3997, 
this  office  advised  that  the  Purchase  and  Use  Tax  Ordinance  could 


-^   Earlier  opinions  of  this  office,  drafted  prior  to  the 

decision  in  Farley,  supra,  extended  the  referendum  limitations  to 

preclude  the  consideration  by  declaration  of  any  matter  beyond 

the  legislative  competence  of  the  Board  of  Supervisors.   The  more 

restrictive  interpretation  offered  herein  more  accurately 

reflects  the  current  state  of  the  law. 
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not  be  referred  to  the  electorate  by  means  of  a  declaration  of 
policy  calling  for  its  repeal.   The  City  Attorney  reasoned  that 
such  a  declaration  of  policy  would  in  actuality  be  a  proposition 
for  repeal  of  the  tax  ordinance,  since  the  Charter  requires  the 
Board  of  Supervisors  to  implement  a  declaration  of  policy  by 
ordinance.   As  the  City  Attorney  cautioned, 

To  conclude  otherwise  would  cause  most 
disastrous  results  in  the  orderly  functioning  of 
government.   The  referendum  of  the  annual 
appropriation  ordinance,  for  instance,  would  be 
prohibited  by  petition  of  the  electorate  but 
could  be  accomplished  by  submission  by  the 
Supervisors  of  an  ordinance  or  declaration  for 
repeal.   By  this  subterfuge  the  Charter 
responsibility  of  the  Supervisors  to  provide  the 
finances  for  the  functioning  of  the  government 
could  be  evaded  and  the  exercise  of  the  powers  of 
government  entirely  stopped. 

Finally,  we  turn  to  the  question  of  the  binding  effect  of  a 
declaration  of  policy  upon  other  City  departments.   Charter 
Section  9.108  directs  the  Board  of  Supervisors  to  take  certain 
actions.   As  reflected  in  Conclusion  No.  8  above,  it  imposes  no 
duty  upon  other  City  departments,  boards  or  commissions.   Nor 
does  the  adoption  of  a  declaration  of  policy  expand  the  Board  of 
Supervisors'  powers  over  the  administrative  decisions  of  other 
City  departments.   See  San  Francisco  City  Attorney  Opinion  No. 
72-54,  discussed  supra .   To  the  extent  that  implementation  of  the 
policy  in  the  declaration  would  require  the  concurrence  or 
affirmative  action  of  another  City  agency,  such  as  the  Department 
of  City  Planning  or  the  Police  Commission,  the  Board  of 
Supervisors'  power  is  limited  to  urging  the  department  to  take 
action  appropriate  to  the  declaration. 


CONCLUSION 

You  are  hereby  advised  that  San  Francisco  Charter  Section 
9.108  imposes  a  duty  upon  the  Board  of  Supervisors  to  implement 
the  policies  embodied  in  a  declaration  of  policy.   The  Board  of 
Supervisors  is  required  to  study  and  take  appropriate  legislative 
measures  directed  at  the  problem  addressed  in  the  declaration  of 
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policy,  but  the  Board  retains  its  broad  discretion  in  fashioning 
an  appropriate  legislative  response. 

Charter  Section  9.108  imposes  no  duty  upon  other  City 
boards,  commissions  or  officials  to  implement  a  declaration  of 
policy.   Their  Charter-derived  powers  and  discretion  remain 
unaffected  by  the  adoption  of  a  declaration  of  policy. 


Respectfully  submitted. 


APPROVED ; 

9uv  s  w 
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PUBLIC  LIBRAftV 


QUESTIONS  PRESENTED 

1.  Does  the  Board  of  Supervisors  have  the  authority,  during 
the  fiscal  year,  to  initiate  and  adopt  an  ordinance  amending  the 
annual  appropriation  ordinance  to  reduce  appropriations? 

2.  Does  the  Board  of  Supervisors,  or  a  committee  thereof,  have 
the  authority  to  direct  the  Controller,  by  written  request,  to 
place  a  reserve  on  monies  appropriated  in  the  annual 
appropriation  ordinance  based  on  the  expressed  intention  of  the 
Board  of  Supervisors  to  amend  the  annual  appropriation  ordinance 
at  a  later  date? 

ANSWERS 


1  . 
2. 


Yes 
No. 


ANALYSIS 


The  Board  of  Supervisors,  in  its  budget  hearings  for  fiscal 
year  1985/86,  requested  that  departments  prepare  and  submit  to 
the  Finance  Committee,  shortly  after  the  commencement  of  fiscal 
year  1985/1986,  plans  for  reducing  expenditures  during  that 
fiscal  year  by  specifying  and  setting,  on  a  priority  basis. 
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reductions  in  their  budget  of  2-1/2,  3,  4,  and  5  percent.   The 
Finance  Committee's  actions  in  this  regard  were  embodied  in  a 
letter,  dated  September  4,  1985,  from  The  Honorable  Louise  Renne, 
chairperson  of  the  Finance  Committee,  addressed  to  all  department 
heads.   This  action  by  the  Finance  Committee  has  prompted  your 
inquiry  to  this  office  as  to  whether  the  Board  of  Supervisors  has 
the  power,  under  the  Charter,  to  reduce  appropriations  in  the 
annual  appropriation  ordinance. 

The  annual  appropriation  ordinance  is  mentioned  in  San 
Francisco  Charter  Section  6.205  which  deals  generally  with  the 
powers  and  duties  of  the  Board  of  Supervisors  over  the  budget. 
Section  6.205  concludes  in  its  final  paragraph: 

After  public  hearing,  and  not  earlier  than  the 
15th  day  of  July,  nor  later  than  the  1st  of 
August  of  each  year,  the  Board  of  Supervisors 
shall  adopt  a  proposed  budget  as  submitted  or  as 
amended  and  adopt  an  annual  appropriation 
ordinance  accordingly,  which  shall  supersede  the 
interim  appropriation  ordinance. 

Section  6.205  requires  the  Board  of  Supervisors  to  adopt, 
by  the  1st  of  August,  a  budget  and  an  appropriation  ordinance 
that  provides  monies  necessary  to  meet  the  expenditures 
anticipated  in  the  budget. 

During  the  fiscal  year,  should  a  department  need  additional 
money,  a  department  may  initiate  a  supplemental  appropriation 
ordinance,  pursuant  to  San  Francisco  Charter  Section  6.306,  which 
must  be  approved  by  the  Mayor  and  then  transmitted  to  the  Board 
of  Supervisors.   Under  Charter  Section  6.306,  a  supplemental 
appropriation  ordinance  is  adopted  in  the  same  manner,  except  for 
the  time  constraints,  as  for  adopting  the  annual  appropriation 
ordinance . 

The  Charter  is  silent  on  the  question  of  the  authority  of 
the  Board  of  Supervisors  to  reduce  appropriations  provided  in  the 
annual  appropriations  ordinance  during  the  fiscal  year. 
Therefore,  it  is  necessary  to  review  the  general  provisions  of 
the  Charter  to  determine  whether  the  Board  has  that  power .   San 
Francisco  Charter  1.101  provides,  in  relevant  part, 

"...  specification  or  enumeration  in  this 
Charter  of  a  particular  power  shall  not  be 
exclusive.   The  exercise  of  all  rights  and  powers 
of  the  City  and  County  of  San  Francisco  which  are 
not  prescribed  in  this  Charter  shall  be  as 
provided  by  ordinance  or  resolution  of  the  Board 
of  Supervisors." 
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Also,  San  Francisco  Charter  Section  2.101  provides,  in 
relevant  part, 

"...  the  powers  of  the  City  and  County,  except 
the  powers  reserved  to  the  people  or  delegated  to 
other  officials,  boards  or  commissions  by  this 
Charter,  shall  be  vested  in  the  Board  of 
Supervisors  and  shall  be  exercised  as  provided  in 
this  Charter . " 

These  sections  articulate  the  basic  proposition  that  the 
Charter  is  a  limitation  on  the  authority  of  a  charter  city  and 
that  all  powers  not  delegated  to  other  boards  or  commissions  or 
otherwise  limited  by  the  Charter  shall  be  reposed  in  and 
exercised  by  the  Board  of  Supervisors. 

Rules  of  statutory  construction  favor  the  exercise  of  all 
municipal  powers  unless  the  Charter  explicitly  prohibits  the 
exercise  of  the  powers.   In  construing  the  city's  charter,  a 
court  may  not  imply  a  restriction  on  the  exercise  of  municipal 
power.   See  De  Young  vs.  City  of  San  Diego  (1983)  147  Cal.App.3d 
11,  17  [194  Cal.Rptr.  722];  West  Coast  Advertising  vs.  City  and 
County  of  San  Francisco,  (1967)  256  Cal.App.2d  357  [64  Cal.Rptr. 
94]  and  City  of  Grass  Valley  vs.  Walkinshaw  (1949)  34  Cal.2d  595, 
599  [212  P. 2d  894] . 

One  of  the  inherent  legislative  prerogatives  conferred  by 
the  people  of  the  City  and  County  of  San  Francisco  on  the  Board 
of  Supervisors  is  the  Board's  function  of  resource  allocation  and 
harboring  of  assets.   Should  the  Board  of  Supervisors  determine 
that  a  level  of  expenditure  approved  initially  in  the  budget  is 
not  in  the  best  interest  of  the  City,  it  must  always  have  the 
power  to  reduce  or  eliminate  that  authorization.   Courts  in  other 
states  have  upheld  the  inherent  power  of  municipal  governments  to 
reduce  their  budgets  in  times  of  fiscal  crisis.   See  Scime  v 
County  Legislature  of  Erie  County  (1977)  395  N.Y.S.2d  952,  955; 
90  Misc. 2d  764,  where  the  New  York  Supreme  Court  stated: 

There  is  no  doubt  that  under  proper 
circumstances,  a  local  government  may  lawfully  . 
.  .  abolish  positions,  or  temporarily  furlough  or 
suspend  employees,  or  otherwise  act  in  a 
nondiscriminatory  manner  to  reduce  expenditures 
in  a  time  of  fiscal  crisis  .... 

Further  support  for  this  basic  policy  may  be  found  in  San 
Francisco  Charter  Section  6.205,  which  empowers  the  Board  of 
Supervisors,  in  its  review  of  the  budget  transmitted  to  it  by  the 
Mayor,  to  " .  .  .  decrease  or  reject  any  item  contained  in  the 
proposed  budget,  and  .  .  .  decrease  any  total  amount  for  personal 
services  contained  in  the  proposed  budget,  .  .  .  ."   This  section 
articulates  the  concern  of  the  drafters  of  the  1932  Charter  that 
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the  Board  of  Supervisors  be  able  to  protect  the  City  from 
imprudent  or  unnecessary  expenditures.   Hence  it  follows  that  the 
drafters  of  the  Charter  could  not  have  intended  to  limit  the 
power  of  the  Board  of  Supervisors  to  initiate  ordinances  designed 
to  reduce  municipal  expenditures. 

That  the  Board  of  Supervisors  is  empowered  to  reduce 
appropriations  in  the  annual  appropriation  ordinance  is  confirmed 
by  San  Francisco  Charter  Section  2.300,  which  provides,  in 
relevant  part : 

"Action  by  the  board  of  supervisors  shall  be 
by  ordinance  or  resolution  in  writing  introduced 
by  a  member  or  by  a  committee  of  said  board  and 
passed  or  adopted  by  a  majority  of  all  the 
members  of  the  board  at  each  reading  .  .  .  . " 
*   *   * 

.  .  .  Any  ordinance  may  be  amended  by  an 
ordinance  amending  or  repealing  the  particular 
sections  thereof  or  adding  sections  thereto. 

Support  for  our  conclusion  is  also  found  in  Charter  Section 
6.302  which  provides,  in  relevant  part. 

No  obligation  involving  the  expenditure  of 
money  shall  be  incurred  or  authorized  by  any 
officer,  employee,  board  or  commission  of  the 
city  and  county  unless  the  controller  first 
certifies  that  there  is  a  valid  appropriation 
from  which  the  expenditure  may  be  made,  and  that 
sufficient  unencumbered  funds  are  available  in 
the  treasury  to  the  credit  of  such  appropriation 
to  pay  the  amount  of  such  expenditure  when  it 
becomes  due  and  payable. 

Each  such  certification  shall  be  immediately 
recorded  by  the  controller.   Each  sum  so  recorded 
shall  be  an  encumbrance  for  the  purpose  certified 
until  such  obligation  is  fulfilled,  cancelled  or 
discharged,  or  until  the  ordinance  or  resolution 
is  repealed  by  the  board  of  supervisors.—^ 


In  view  of  the  Controller's  certification  and  encumbrance 
procedure,  the  Finance  Committee  should  consult  with  the 
Controller  regarding  amendments  reducing  appropriations  for 
the  purpose  of  ascertaining  whether  some  of  the  funds  that 
otherwise  would  be  affected  by  the  amendment  have  already 
been  expended  or  enciombered. 
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This  inherent  power  is  subject  to  the  limitation  that  the 
Board's  action  may  not  affect  funds  already  certified  and 
encimibered  by  the  Controller  as  available  in  connection  with 
procurement,  personal  services,  construction,  property  purchase 
or  other  contracts  between  the  City  and  County  of  San  Francisco 
and  an  outsider.   See  City  Attorney  Opinion  No.  82-24  and  our 
letter,  dated  April  20,  1983,  addressed  to  the  Controller  (copies 
attached  hereto) . 

Accordingly,  it  must  be  concluded  that  the  Board  of 
Supervisors  does  have  the  power  to  initiate  ordinances  amending 
the  annual  appropriation  ordinance  to  reduce  appropriation  items 
in  that  ordinance. 

Note,  however,  that  such  an  amendment  to  the  annual 
appropriation  ordinance  rescinds  the  authority  to  expend  monies 
affected  by  the  reduction.   Though  the  Board  of  Supervisors  may 
initiate  legislation  reducing  appropriations,  it  may  not  initiate 
legislation  that  would  appropriate  those  funds  for  some  other 
purpose . 

An  ordinance  of  the  Board  reducing  an  appropriation  item  in 
the  annual  appropriation  ordinance,  like  all  other  ordinances  of 
the  Board,  must,  of  course,  be  transmitted  to  the  Mayor  for 
mayoral  action  (Charter  Section  2.302).   The  Mayor  may  veto,  sign 
or  allow  the  ordinance  to  go  into  effect  without  signature. 

For  the  reasons  set  forth  above,  we  conclude  that  an 
individual  supervisor  or  the  Finance  Committee  may  introduce  an 
ordinance  decreasing  an  item  in  the  annual  appropriation 
ordinance  or  effecting  blanket  reductions  on  all  departmental 
appropriations  not  already  encumbered  or  otherwise  mandated  by 
preemptive  law. 

II 

In  a  letter,  entitled  "The  Budget  Statement  to  the  Board  of 
Supervisors  on  Behalf  of  the  Finance  Committee",  dated  July  8, 
1985,  the  Finance  Committee  states  that  it  had  taken  an 
"unprecedented  step"  and 

.  .  .  directed  the  Controller  to  place  a  5% 
reserve  on  all  General  Fund  monies  that 
departments  requested  for  the  last  six  months  of 
this  fiscal  year.   We  have  requested  departments 
to  come  back  to  us  in  September  with  plans  for 
how  they  could  sustain  four  levels  of  cuts  for 
the  last  six  months  —  cuts  of  2-1/2,  3,  4,  or  5 
percent  —  so  that  this  Board  may  then  take 
action  based  on  what  figures  then  reflect  the 
facts  of  our  budgetary  situation  to  be. 
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This  letter  raises  two  issues.   The  first  issue  is  whether 
the  Finance  Cominittee  or  the  Board  of  Supervisors  has  the 
authority  to  address  a  request  to  the  Controller  to  reserve 
monies  that  have  been  appropriated.   The  second  is  whether  the 
Controller  has  the  authority  to  place  a  reserve  on  monies  that 
have  been  appropriated  in  the  annual  appropriation  ordinance 
based  upon  such  a  request . 

By  way  of  introduction,  we  must  explain  the  term  "reserve" 
in  connection  with  the  Controller's  control  over  the  City's 
accounts  and  funds.   The  term  "reserve"  is  used  in  at  least  three 
different  contexts.   San  Francisco  Charter  Section  6.301  enjoins 
upon  the  Controller  the  duty, 

"...  to  establish  a  schedule  of  allotments  . . . 
under  which  the  sums  appropriated  to  the  various 
departments  shall  be  expended.   The  controller 
shall  revise  such  revenue  estimates  monthly.   If 
such  revised  estimates  indicate  a  shortage  the 
controller  shall  hold  in  reserve  an  equivalent 
amount  of  the  corresponding  expenditure 
appropriations  set  forth  in  any  said  annual 
appropriation  ordinance  until  the  collection  of 
the  amount  as  originally  estimated  is  assured 
. . . . "  (emphasis  added) . 

This  language  provides  the  basis  for  the  practice  of  the 
Controller  to  "reserve"  monies  when  revenues  prove  insufficient 
to  cover  authorized  expenditures. 

See  also  San  Francisco  Charter  Section  6.302  which  provides 
in  relevant  part: 

"No  obligation  involving  the  expenditure  of 
money  shall  be  incurred  or  authorized  by  an 
officer,  employee,  board  or  commission  ... 
unless  the  Controller  first  certifies  that 
there  is  a  valid  appropriation  from  which  the 
expenditure  may  be  made,  and  that  sufficient 
unencumbered  funds  are  available  in  the 
treasury  to  the  credit  of  such  appropriation 
to  pay  the  amount  of  such  expenditure  when  it 
becomes  due  and  payable."   (Emphasis  added) 

San  Francisco  Charter  Section  6.306  makes  provision  for  a 
cash  reserve  fund  for  the  holding  of  "unused  and  unencumbered 
appropriations,  balances,  and  revenue  collections"  and  then, 
after  the  cash  reserve  fund  reaches  a  certain  balance,  the  same 
"shall  be  held  as  surplus." 

Furthermore,  when  the  Board  of  Supervisors  by  resolution 
calls  for  the  creation  of  a  reserve  from  a  part  of  the 
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unappropriated  surplus  funds,  this  office  has  advised  that  the 
Controller,  though  not  required  to  do  so,  may,  in  his  or  her 
discretion,  place  a  "reserve"  on  such  funds  until  they  are 
otherwise  appropriated.   See  our  letter,  dated  April  20,  1983, 
addressed  to  the  Controller.-'' 

The  annual  appropriation  ordinance  and  subsequent 
supplemental  appropriation  ordinances  embody  the  city's  policy 
for  the  fiscal  year  and  legally  authorize  expenditures  for  the 
purposes  enumerated  in  the  annual  appropriation  ordinance.   The 
provisions  of  law  authorizing  the  budget  and  the  annual 
appropriation  ordinance  are  set  forth  in  the  San  Francisco 
Charter.   Like  provisions  in  the  United  States  Constitution 
governing  the  passage  of  legislation,  they  are  an  "unmistakable 
expression  of  a  determination  that  legislation  .  .  .  be  a 
step-by-step,  deliberate  and  deliberative  process."   ( Immigration 
and  Naturalization  Service  v.  Chadha,  462  U.S.  919;  103  S . Ct . 
2764,  2788;  77  L . Ed . 2d  317  (1983).   Once  the  legislative 
processes  have  been  completed,  the  legally  authorized  expenditure 
of  money  may  not  be  circumvented  by  executive  action  inconsistent 
with  the  law.   Train  v.  City  of  New  York,  420  U.S.  35,  43  L.Ed. 2d 
1,  95  S.Ct .  839  (1975) . 

The  budget  and  the  appropriation  ordinance  embody  the 
considered  and  deliberate  decision  of  the  Mayor  and  the  Board  of 
Supervisors  regarding  how  the  City's  resources  should  be 
allocated  in  view  of  the  competing  demands  placed  upon  them.   The 
process  of  adopting  the  budget  and  appropriation  ordinance  is 
long  and  deliberate.   Once  the  appropriation  ordinance  has  passed 
the  test  of  executive  and  legislative  review,  it  becomes  the 
official,  duly  enacted  policy  of  the  City  and  County  of  San 
Francisco.   City  departments,  boards,  officials,  and  commissions 
are  thereafter  authorized  to  make  the  expenditures  anticipated  in 
the  budget  and  authorized  in  the  annual  appropriation  ordinance 
unless  and  until  the  ordinance  is  repealed  (absent  a  revenue 
shortage  giving  the  Controller  the  authority  to  reduce 
allocations  or  reserve  portions  of  appropriated  funds  when  he  or 
she  determines  that  revenues  will  not  be  available) . 


This  analysis  of  the  charter-derived  powers  of  the 
Controller  to  place  reserves  on  monies  is  provided  for 
background  purposes.   It  should  be  emphasized  that  this 
opinion  focuses  on  much  narrower  questions:  may  the  Board 
of  Supervisors,  by  written  communication,  direct  the 
Controller  to  reserve  monies  appropriated  in  the  annual 
appropriation  ordinance  and  may  the  Controller  comply  with 
that  direction? 
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Departments  are  empowered  and,  in  some  cases,  obligated  to 
make  the  expenditures  authorized  in  the  budget  and  the 
appropriation  ordinance.   An  appropriation  ordinance  is  as  much  a 
part  of  the  City's  law  as  is  an  ordinance  prohibiting  illegal 
parking,  imposing  height  limits  on  buildings,  or  imposing  a  tax. 
And  just  as  the  constable  may  not  disregard  violations  of  parking 
laws,  the  zoning  administrator  may  not  authorize  construction  of 
buildings  in  excess  of  legally  imposed  height  limits  and  the  tax 
collector  may  not  fail  to  collect  taxes  due  to  the  City,  the 
Controller,  the  Board  of  Supervisors  or  a  committee  thereof,  may 
not  attempt  to  impede  or  prevent  the  expenditure  of  lawfully 
appropriated  monies  that  are  available  in  the  City  treasury  for 
expenditure.   Were  a  committee  of  the  Board  or  the  Controller 
able  to  impede  this  undertaking,  they  would  be  interfering  with 
the  orderly  discharge  of  public  functions  authorized  in  the 
budget  and  the  appropriation  ordinance. 

In  view  of  these  principles,  it  must  be  concluded  that 
neither  the  Board  of  Supervisors  nor  the  Controller,  absent 
legislative  authorization,  may  "reserve",  "freeze",  or  otherwise 
prevent  a  department  from  making  expenditures  authorized  in  the 
budget  and  appropriation  ordinances. 

In  conclusion,  absent  an  ordinance  passed  by  the  Board  of 
Supervisors  amending  the  annual  appropriation  ordinance,  neither 
the  Board  of  Supervisors,  nor  a  committee  thereof,  may  require 
the  Controller  to  reserve  monies  appropriated  in  the  annual 
appropriation  ordinance.   Moreover,  unless  there  is  statutory 
authority  in  the  annual  appropriation  ordinance,  the  Controller 
does  not  have  the  power  to  place  in  reserve  monies  that  have  been 
appropriated  in  the  annual  appropriation  ordinance  based  upon  the 
request  of  the  Board  of  Supervisors,  or  a  committee  thereof,  that 
he  do  so. 

Respectfully  submitted. 
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QUESTION  PRESENTED 


Is  San  Francisco  Police  Code  section  162,  which  prohibits 
the  advertisement  and  practice  of  fortune  telling  and  related 
activities,  invalid  in  light  of  the  recent  California  Supreme 
Court  decision  in  Spiritual  Psychic  Science  Church  v.  City  of 
Azusa? 


Yes. 


CONCLUSION 


ANALYSIS 


You  have  requested  that  this  office  determine  whether  San 
Francisco  Police  Code  section  162,  which  prohibits  the 
advertising  and  practice  of  fortune  telling  and  related 
activities,  is  invalid  in  light  of  the  recent  California  Supreme 
Court  decision  in  Spiritual  Psychic  Science  Church  v.  City  of 
Azusa.   (39  Cal .3d  501  (1985) . )-^   This  office  concludes  that 


Section  162  prov 
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section  162  is  invalid  and  that  it  and  section  163,  which  makes 
the  violation  of  section  162  a  misdemeanor,  should  be  repealed. 

In  City  of  Azusa,  the  plaintiffs,  the  Spiritual  Psychic 
Science  Church  of  Truth,  Inc.  and  a  duly  ordained  minister  of  the 
church,  challenged  an  Azusa  ordinance  that  prohibited  the 
business  of  fortune  telling  and  related  activities  for 
consideration  on  the  ground  that  the  ordinance  violated  their 
rights  of  free  speech  guaranteed  under  Article  I,  section  2  of 
the  California  Constitution.-^   The  city  contended  that  since 
the  ordinance  did  not  prohibit  all  fortune  telling  but  rather 
only  fortune  telling  for  consideration,  the  ordinance  was  a  valid 
regulation  of  commercial  activity  or,  in  the  alternative,  of 
commercial  speech.   The  city  also  argued  that,  in  any  event,  the 
ordinance  was  a  constitutional  regulation  of  fraud. 

The  California  Supreme  Court  rejected  the  city's 
arguments.   The  court  first  explained  that  fortune  telling 
involved  more  than  a  mere  commercial  activity:   "It  involves  the 
communication  of  of  a  message  directly  from  the  fortune  teller  to 


affection,  to  unite  or  procure  lovers,  husbands, 
wives,  lost  relatives  or  friends,  for  or  without  pay; 
by  means  of  occult  or  psychic  powers,  faculties  or 
forces,  clairvoyance,  psychology,  psychometry  spirits 
mediumship,  seership,  prophecy,  astrology,  palmistry, 
necromancy,  or  other  crafty  science,  cards, 
talismans,  charms,  potions,  magnetism  or  magnetized 
articles  or  substances.  Oriental  mysteries  or  magic 
of  any  kind  or  nature;  or  to  engage  in  or  carry  on 
any  business  the  advertisement  of  which  is  prohibited 
by  this  section;  provided  that  nothing  in  this 
section  shall  apply  to  any  ordained  or  duly  ac- 
credited minister  of  any  form  of  religious  body; 
provided  that  fees,  gratuities,  emoluments  or  profits 
therefor  shall  be  paid  solely  to  or  for  the  benefit 
of  said  religious  body. 

Azusa  Municipal  Code  section  8.52.060  provided  that 

No  person  shall  practice  or  profess  to  practice  or 
engage  in  the  business  or  art  of  astrology,  augury, 
card  or  tea  reading,  cartomancy,  clairvoyance, 
crystalgazing,  divination,  fortune  telling, 
hypnotism,  magic,  mediumship,  necromancy,  palmistry, 
phrenology,  prophecy,  or  spiritual  reading,  or  any 
similar  business  or  art,  who  either  solicits  or 
receives  a  gift  or  fee  or  other  consideration  for 
such  practice,  or  where  admission  is  charged  for  such 
practice. 
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the  recipient.   That  words  are  used  is  not  critical;  the  key  is 
that  the  words  convey  thoughts,  opinions  and,  sometimes,  fiction 
and  falsehoods.   This  communication  between  persons,  however,  is 
at  the  very  core  of  what  is  known  as  speech."   The  court 
concluded  that  fortune  telling  is  speech  protected  under 
California's  constitution. 

The  court  also  rejected  the  city's  contention  that  even  if 
fortune  telling  does  constitute  speech,  it  is  commercial  speech 
not  entitled  to  the  same  level  of  protection  afforded  to 
noncommercial  speech.   (See,  e.g. ,  Va.  Pharmacy  Bd .  v.  Va . 
Consumer  Council  (1976)  425  U.S.  748,  762.)   The  court  explained 
that  commercial  speech  is  that  which  has  as  its  sole  purpose  the 
advancement  of  an  economic  transaction.   The  court  emphasized 
that  fortune  telling  involves  more  than  this;  information  and 
ideas  are  exchanged.   The  communications  involved  in  fortune 
telling  could  contain  the  "spark  of  a  political  flame"  and  could 
"fire  the  imagination  and  stimulate  discussion  of  the  future." 
The  court  held  that  fortune  telling  is  entitled  to  the  full 
protection  of  article  I,  section  2  of  the  California  Constitution. 

Finally,  while  recognizing  that  a  government  may  enact  laws 
to  protect  its  citizens  from  fraud,  the  court  dismissed  the 
city's  assertion  that  fortune  telling  is  inherently  fraudulent 
and  therefore  may  be  completely  prohibited.   The  court  noted  that 
in  order  for  a  statement  to  be  fraudulent,  the  speaker  must 
assert  the  statement  as  fact  and  either  not  believe  the  statement 
to  be  true  or  have  no  reasonable  ground  for  believing  the 
statement  to  be  true.   Some  of  those  who  practice  fortune  telling 
believe  that  they  have  the  power  to  predict  the  future.   Hence, 
the  court  held  that  when  they  express  these  beliefs  to  others, 
they  are  communicating  opinions  and  are  not  therefore  acting 
fraudulently. 

The  court  concluded  that  there  were  less  drastic  means  than 
a  total  prohibition  of  fortune  telling  to  protect  against  fraud. 
The  court  noted  that  the  city  may  prohibit  fraudulent  fortune 
telling.   It  pointed  out  there  is  a  state  law.  Penal  Code  section 
332,  that  does  make  fraudulent  fortune  telling  a  crime,  while 
"allowing  true  believers  to  practice  their  art."-^ 
The  court  concluded  that  the  city's  ordinance  prohibiting  fortune 
telling  was  unconstitutional. 


-^  This  section  provides  in  pertinent  part  that  "[ejvery 
person  who  by  .  .  .  pretensions  to  fortune  telling,  trick,  or 
other  means  whatever  .  .  .  fraudulently  obtains  from  another 
person  money  or  property  of  any  description,  shall  be  punished  as 
in  case  of  larceny  of  property  of  like  value." 
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As  previously  noted,  San  Francisco  Police  Code  section  162 
prohibits  both  the  practice  and  advertisement  of  fortune  telling 
and  similar  activities.   To  the  extent  that  section  162  prohibits 
these  activities,  it  cannot  be  distinguished  from  the  ordinance 
struck  down  in  City  of  Azusa.   Accordingly,  we  conclude  that,  to 
this  extent,  the  ordinance  is  unconstitutional  and  should  be 
repealed. 

We  are  also  of  the  opinion  that  the  ordinance's  ban  on  the 
advertising  of  these  activities  is  also  unconstitutional.   A 
governmental  entity  may  not  prohibit  the  advertisement  of  legal 
activities.   (Bigelow  v.  Virginia  (1975)  421  U.S.  809,  822.) 
Further,  while  a  city  may  prohibit  fraudulent  or  misleading 
advertising,  the  court  in  City  of  Azusa  held  that  fortune  telling 
is  not  inherently  fraudulent.   The  City  therefore  may  not  impose 
an  absolute  ban  on  the  advertising  of  fortune  telling,  although 
it  may,  in  a  narrowly  drawn  ordinance,  proscribe  fraudulent 
advertising  of  fortune  telling. 

California  Business  and  Professions  Code  section  17500 
provides  for  a  general  prohibition  of  fraudulent  advertising,  and 
makes  a  violation  of  the  section  a  misdemeanor.   There  would 
appear  to  be  no  need  to  duplicate  this  prohibition  at  the  local 
level  by  adopting  an  ordinance  banning  the  fraudulent  advertising 
of  fortune  telling. 

In  conclusion,  this  office  is  of  the  opinion  that  Police 
Code  section  162  is  unconstitutional.   That  section  and  section 
163  should  be  repealed.   The  City  may  police  fraudulent 
advertising  and  fortune  telling  through  the  applicable  state  code 
provisions . 

Respectfully  submitted, 

GEORGE  AGNOST 

C  ijfey^t  t  o  r  ney 


-J.-ty-Sttorney   ,.♦— 

BURK  E.  DELVENTHAL 
Deputy  City  Attorney 

RANDY  RIDDLE 
Legal  Intern 
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QUESTION  PRESENTED 

Must  funding  for  an  item  proposed  by  a  department  in  its 
annual  budget  have  been  entirely  eliminated  before  requiring  a 
two-thirds  vote  for  a  supplemental  appropriation  to  fund  the  same 
item? 

CONCLUSION 

No.   The  analysis  looks  to  whether  the  item  in  the  proposed 
supplemental  appropriation  ordinance  was  eliminated,  not  whether 
the  corresponding  subject  in  the  budget  was  entirely  eliminated. 

INTRODUCTION 

You  have  requested  an  opinion  regarding  limitations  on  the 
Board  of  Supervisor's  (Board)  power  to  adopt  a  supplemental 
appropriation  ordinance  authorizing  an  expenditure  for  items 
previously  rejected  by  the  Mayor  in  his  or  her  review  of 
departmental  budget  estimates  or  the  Board  in  its  consideration 
of  the  Mayor's  proposed  budget  of  the  same  fiscal  year. 
Specifically,  you  have  asked  whether  a  specific  item  in  a 
departmental  budget  must  be  rejected  in  its  entirety  before 
requiring  a  two-thirds  vote  on  a  supplemental  appropriation  for 
the  same  item  pursuant  to  Charter  Section  6.306. 

Each  year  the  Mayor  presents  a  proposed  budget  and  the 
related  proposed  annual  appropriation  and  annual  salary 
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ordinances  to  the  Board.   The  Board,  after  considering  the 
Mayor's  proposals,  adopts  a  budget  and  passes  an  annual 
appropriation  ordinance  and  an  annual  salary  ordinance  setting 
forth  the  budget  and  appropriations  of  the  City  for  the  fiscal 
year.   See  City  Attorney  Opinion  No.  82-38  for  a  description  of 
the  budgetary  process.   During  the  course  of  that  fiscal  year  a 
City  department  may  determine  that  it  requires  more  money  to 
accomplish  its  desired  activities  than  is  provided  in  the  annual 
appropriation  ordinance.   That  department  may  come  before  the 
Mayor,  and  if  the  Mayor  approves,  transmit  to  the  Board  a 
proposed  appropriation  for  monies  in  addition  to  those  provided 
under  the  annual  appropriation  ordinance.   An  appropriation 
ordinance  adopted  subsequent  to  the  annual  appropriation 
ordinance  is  known  as  a  supplemental  appropriation  and  is  adopted 
as  an  amendment  to  the  annual  appropriation  ordinance.   The 
Board's  power  to  adopt  a  supplemental  appropriation  is  derived 
from  both  its  general  power  to  amend  ordinances  (Charter  Section 
2.300)  plus  the  Board's  budgetary  powers  under  Charter  Sections 
6.205  and  6.306.   These  Charter  sections  empower  the  Board  to 
amend  or  repeal  appropriations  made  pursuant  to  the  annual 
appropriation  ordinance  where  funds  are  available,  unencumbered, 
unused  and  not  mandated  by  law  for  another  purpose. 

Prior  to  1974,  Charter  Section  6.306  provided,  in  relevant 
part,  that  unused  and  unencumbered  surplus  monies  could  be 
appropriated  by  the  Board  in  the  same  manner,  except  time,  as 
provided  for  in  the  annual  appropriation  ordinance.   Under  the 
pre-1974  version  the  Board  by  majority  vote  of  all  its  members 
could  adopt  any  supplemental  appropriation  ordinance  properly 
brought  before  it  by  the  Chief  Administrative  Officer  or  other 
department  head,  provided  only  that  the  expenditure  was  first 
approved  by  the  Mayor  and  the  availability  of  the  funds  certified 
by  the  Controller. 

During  the  years  immediately  prior  to  1974,  certain  members 
of  the  Board  became  concerned  about  the  number  of  appropriation 
requests  being  brought  by  various  departments  concerning  items 
which  were  rejected  by  the  Mayor  when  he  or  she  reviewed  the 
estimated  budgets  of  the  several  departments  or  were  in  the 
Mayor's  proposed  budget  but  were  rejected  by  the  Board  before 
passage  of  the  Budget  and  the  annual  appropriation  ordinance.   In 
an  effort  to  limit  or  otherwise  discourage  such  repeated  requests 
within  a  single  fiscal  year,  in  1974  the  Board  submitted  to  the 
qualified  electors  of  the  City  and  County  an  amendment  to  Section 
6.306  requiring  a  two-thirds  vote  for  supplemental  appropriations 
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"containing  any  item  which  had  been  rejected  by  the  Mayor  in  his 
review  of  departmental  budget  estimates  for  said  fiscal  year  or 
which  had  been  rejected  by  the  board  of  supervisors  in  its 
consideration  of  the  mayor's  proposed  budget  for  said  fiscal 
year".   The  amendment  was  approved  by  the  electorate  in  the 
November  1974  election  (as  Proposition  D) . 

To  fully  understand  the  effect  of  that  amendment  it  is 
necessary  to  briefly  describe  the  role  of  the  Charter  in  the 
distribution  of  governmental  powers.   Article  XI,  Sections  3,  4 
and  5  of  the  California  Constitution  grant  charter  cities  and 
counties  the  power  to  govern  municipal  affairs.   As  a  charter 
city,  the  City  and  County  of  San  Francisco  has  complete  and 
autonomous  power  to  enact  all  laws  and  procedures  with  respect  to 
municipal  affairs  so  long  as  the  enactments  do  not  conflict  with 
the  United  States  Constitution,  the  California  Constitution, 
statutes  of  the  United  States  or  the  State  of  California  having 
respectively,  national  or  statewide  concern  or  provisions  of  the 
City's  Charter.   See  Rivera  v.  City  of  Fresno  (1971)  6  Cal.3d  132 
and  Codding  Enter  v.  City  of  Merced  (1974)  42  Cal.  App.3d  375. 

A  constitutionally  authorized  charter  performs  the  same 
role  at  the  local  level  in  the  distribution  of  governmental 
powers  as  the  state  constitution.   As  stated  by  the  Court  of 
Appeal  in  Miller  v.  City  of  Sacramento  (1977)  66  Cal.  App.3d  863, 
867-868: 

A  city  charter  is  like  a  state  constitution 
but  on  a  local  level,  it  is  a  limitation  of, 
not  a  grant  of  power.   A  chartered  city 
[therefore]  .  .  .  has  complete  powers  over 
municipal  affairs  .  .  .  unless  limited  by 
[its]  charter  .... 

Being  subject  to  a  charter  of  limitation,  the  Board,  therefore, 
exercises  all  powers  over  municipal  affairs  except  those 
expressly,  or  by  necessity  implied,  to  be  limited  by  the  Charter, 
or  delegated  to  other  offices,  departments  or  agencies. 

The  Board's  power  to  enact  a  supplemental  appropriation  is 
subject  to  Section  6.306  which  provides,  in  relevant  part: 

.  .  .  In  the  event  the  chief  administrative 
officer,  or  any  board,  commission  or 
elective  officer  shall  recommend  a 
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supplemental  appropriation  ordinance 
subsequent  to  the  adoption  of  the  budget  for 
any  fiscal  year  and  prior  to  the  close  of 
said  fiscal  year  containing  any  item  which 
had  been  rejected  by  the  Mayor  in  his  review 
of  departmental  budget  estimates  or  which 
had  been  rejected  by  the  board  of 
supervisors  in  its  consideration  of  the 
mayor's  proposed  budget  for  said  fiscal 
year,  it  shall  require  a  vote  of  two-thirds 
of  all  members  of  the  board  of  supervisors 
to  approve  such  supplemental  appropriation 
ordinance . 

When  the  proposed  amendment  to  Section  6.306  was  placed  on 
the  November  1974  ballot  it  was  presented  as  a  reform  measure. 
The  argument  for  the  proposition  appearing  in  the  voters'  pamphlet 
stated  that : 

This  charter  amendment  is  the  first  step  in 
an  effort  to  make  the  budget  an  accurate 
measure  of  the  cost  of  running  City 
government.   It  [the  amendment]  will  require 
a  two-thirds  vote  of  the  Board  of  Supervisors 
for  any  supplemental  appropriation  to  be 
approved  if  its  subject  matter  is  resubmitted 
in  the  same  fiscal  year  during  which  it  was 
deleted  from  the  budget  ....  Presently, 
such  approval  requires  only  a  simple  majority. 

To  reiterate,  Proposition  "D"  was  put  before  the  electorate 
as  a  remedial  measure;  a  measure  expressly  limiting  the  power  of 
the  Board  to  enact  certain  supplemental  appropriations  by  setting 
a  higher  voting  requirement.   The  language  of  the  1974  amendment 
provides  that  a  two-thirds  vote  is  required  for  any  item  which  was 
rejected  during  the  Mayor's  review  of  the  departmental  budget 
estimates  or  the  Board's  consideration  of  the  annual  appropriation 
ordinance.   The  question  posed  here  concerns  what  constitutes  a 
"rejection".   The  Charter  language  speaks  of  the  "same  item";  the 
ballot  argument  describes  the  two-thirds  vote  requirement  when  the 
supplemental  is  of  the  same  "subject  matter". 

Ballot  arguments  may  be  used  in  interpreting  an  ambiguous 
statute.   Two  issues  of  statutory  interpretation  are  raised  by  the 
language  of  the  1974  amendment  and  the  ballot  argument.   First, 
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what  is  meant  by  the  "same  item"  or  "subject  matter"  and,  second, 
what  is  meant  by  "rejected."   Regarding  the  terms  "item"  or 
"subject  matter"  the  charter  provision  relates  to  both  the 
situation  where  the  item  in  the  supplemental  is  identical  to  the 
item  rejected  (the  same  typewriter,  automobile,  or  personal 
services  contract),  and  to  the  situation  where  the  "item" 
represents  an  'undertaking'  or  'objective'  previously  considered 
during  the  annual  budget  debate  (typewriters,  automobiles  or 
personal  service  contracts  for  a  specific  task) . 

The  term  "rejected"  cannot  be  understood  without  describing 
how  the  1974  amendment  is  to  be  applied.   Under  the  1974 
amendment,  each  proposed  supplemental  appropriation  must  be 
reviewed  to  determine  if  the  "item"  of  the  supplemental  was  also 
in  the  proposed  departmental  or  City  budget.   If  the  item 
described  in  the  supplemental  appropriation  ordinance  was  part  of 
that  same  fiscal  year's  proposed  departmental  or  City  budget,  but 
was  not  included  in  the  budget  as  enacted,  then  the  "item"  is 
deemed  "rejected."   The  analysis  required  under  the  1974  amendment 
as  to  whether  an  item  has  been  rejected  is  directed  to  the 
specific  item  in  the  supplemental,  not  to  whether  the  pertinent 
part  of  the  proposed  annual  budget  was  eliminated  entirely  or 
merely  reduced  by  the  amount  equal  to  or  greater  than  the 
supplemental.   For  example,  if  requested  funding  for  a  specific 
machine  was  eliminated  from  a  department's  budget,  then  any 
proposed  supplemental  approriation  during  that  fiscal  year 
regarding  that  same  machine  would  require  a  two-thirds  vote. 
Similarly,  if  a  departmental  budget  request  for  ten  automobiles 
was  reduced  to  five,  then  a  proposed  supplemental  to  purchase  an 
automobile  during  that  same  fiscal  year  would  require  a  two-thirds 
vote. 

To  conclude  that  the  Section  6.306  limitation  regarding 
supplemental  appropriations  for  rejected  items  only  speaks  when 
the  originally  proposed  budget  item  had  been  entirely  eliminated 
is  to  misread  Section  6.306  and  misapply  the  "rejection"  test.   It 
is  a  well-established  principle  of  statutory  interpretation  that 
the  law  favors  those  interpretations  that  produce  rational  and 
sensible  results.   Unreasonableness  of  the  result  caused  by  an 
interpretation  of  a  statute  is  reason  enough  for  rejecting  that 
interpretation.   People  v.  One  1962  Chevrolet  Bel  Air  (1967)  248 
Cal.  App.2d  725,  728.   It  would  be  unreasonable  to  assume  that  a 
budgetary  rejection  by  the  Mayor  or  the  Board  is  of  greater 
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significance  (and,  hence  requiring  the  two-thirds  vote)  when  the 
item  or  undertaking  is  entirely  eliminated  as  opposed  to  partially 
eliminated. 

When  reviewing  a  statute,  words  or  phrases  are  not  to  be 
viewed  in  isolation,  and  each  word  or  phrase  is  read  in  context 
with  other  provisions  bearing  on  the  same  subject.   Fields  v.  Eu 
(1972)  18  Cal.3d  322.   When  read  in  the  context  of  Section  6.306 
as  a  whole,  the  1974  amendment  is  an  express  exception  to  the 
general  rule  that  a  supplemental  appropriation  ordinance  is 
enacted  in  the  same  manner,  except  for  time,  as  the  annual 
appropriation  ordinance.   Every  word  and  phrase  in  a  charter  or 
statute  has  a  definite  meaning  and  the  courts  are  required  to  give 
significance  to  every  word.   Turner  v.  Board  of  Trustees  Calexico 
Unifed  School  District  (1976)  16  Cal.3d  818.   When  words  of  a 
charter  or  statute  are  clear  a  court  is  not  to  add  to  or  alter 
them  to  accomplish  a  purpose  that  does  not  appear  on  the  face  of 
the  statute  or  from  its  legislative  history.   Estate  of  Kramme 
(1978)  20  Cal.3d  567.   If  any  ambiguity  exists  regarding  whether 
"same  item"  means  'identical',  the  ambiguity  is  resolved  by  the 
ballot  argument  which  speaks  only  of  the  requirement  of  the  "same 
subject  matter."   Ballot  arguments  submitted  to  the  voters  may  be 
reviewed  in  interpreting  doubtful  language,  as  the  courts  must 
interpret  the  measure  in  a  way  giving  effect  to  the  intent  of  the 
voters.   Diamond  Internation  Corp.  v.  Boas  (1979)  92  Cal.App.3d 
1015. 

When  words  of  an  amendment  differ  from  the  ordinance  or 
charter  section  which  they  amend,  the  difference  is  presumed  to  be 
purposeful,  not  accidental.   This  is  especially  true  in  the  case 
of  a  charter  amendment  submitted  to  the  voters  as  a  reform 
proposal.   It  is  presumed  that  the  drafters  of  the  amendment  gave 
careful  attention  to  every  word,  phrase  and  modifier,  as  drafters 
of  legislation  do  not  "indulge  in  idle  acts."   Stafford  v.  Realty 
Bond  Service  Corp.  (1952)  39  Cal.2d  797,  805.   The  1974  amendment 
to  Section  6.306  must  be  construed  in  context  with  the  entire 
section  and  all  other  sections  of  the  charter  dealing  with  the 
same  subject . 

In  considering  the  language  of  the  Charter  and  the  intent  of 
the  voters,  it  is  concluded  that  the  1974  amendment  establishes  an 
express  limitation  on  the  power  of  the  Board  to  enact  supplemental 
appropriations  where  the  subject  of  the  supplemental  appropriation 
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can  be  identified  as  having  been  part  of  that  year's  proposed 
annual  budget;  which  part  was  rejected  in  whole  or  in  part,  prior 
to  the  final  passage  of  that  budget. 


Respectively  submitted, 


MARK  B.  KERTZ 
Deputy  City  Attorney 


APPROVED : 


%^ 


Ja  ^ 


PHILIP  S.  WARD 
Acting  City  Attorney 
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City  and  County  of  San  Francisco: 


Office  of  City  Attorney 


George  Agnost, 
City  Attorney 
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SUBJECT: 


APPLICABILITY  OF  THE  TRANSIT  IMPACT  DEVELOPMENT 
FEE  TO  A  DEVELOPMENT  ON  THE  OUTER  SIDE 
OF  A  BOUNDARY  STREET  WITH  AN  ADDRESS  UPON 
A  CROSS  STREET 


REQUESTED  BY: 


RUDY  NOTHENBERG 
General  Manager 
Public  Utilities  Commission 


PREPARED  BY: 


PHYLLIS  WALKER 
Deputy  City  Attorney 


QUESTION  PRESENTED 

Is  the  Transit  Impact  Development  Fee  Applicable  to  a 
Particular  Office  Development  Located  on  the  Outer  Side  of 
a  Boundary  Street  with  an  Address  upon  a  Cross-street? 


No 


CONCLUSION 


ANALYSIS 


The  facts  as  we  understand  them  are  as  follows: 

The  subject  development  is  a  six-story  office  building 
whose  address  is  203  Willow  Street  and  is  located  on  the  west 
side  of  Van  Ness  Avenue  and  on  the  corner  of  Willow  and  Van 
Ness.   The  lower  level  is  occupied  by  a  Burger  King,  the  entrance 
of  which  is  on  Van  Ness  Avenue.   The  upper  five  stories  are 
offices  whose  entrance  is  at  203  Willow  Street. 


(415)  864-1952 


214  Van  Ness  Avenue 


San  Francisco  94102 
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The  Transit  Impact  Development  Fee  Ordinance,  Section  38  of 
the  San  Francisco  Administrative  Code,  requires  that  new  office 
developments  in  the  downtown  area  pay  the  transit  impact 
development  fee. 

Section  38.1(d)  defines  the  downtown  area  as  follows: 

"DOWNTOWN  AREA.   That  portion  of  the  City  and 
County  bounded  by  Van  Ness  Avenue  as  far  north  as 
Broadway,  from  Van  Ness  Avenue  and  Broadway  easterly 
on  Broadway  to  Sansome  Street;  then  northerly  on 
Sansome  Street  to  Embarcadero ;  then,  southeasterly 
on  the  Embarcadero  to  Berry  Street;  then 
southwesterly  on  Berry  Street  to  De  Haro  Street; 
then  southerly  on  De  Haro  Street  to  Alameda  Street; 
then  westerly  on  Alameda  Street  to  Bryant  Street; 
then  northerly  on  Bryant  Street  to  Thirteenth 
Street;  then  westerly  on  Thirteenth  Street  to  South 
Van  Ness  Avenue;  then  northerly  to  Van  Ness  Avenue. 
The  downtown  area  includes  all  property  with  an 
address  on  any  of  or  within  the  area  surrounded  by 
the  above  enumerated  boundary  streets . "   ( Emp h a s i s 
added) 

In  construing  a  statute  or  ordinance  significance  should  be 
attributed  to  every  word,  phrase  and  sentence  where  possible. 
DeYoung  v.  City  of  San  Diego  (1983)  147  Cal.App.3d  11,  and  the 
meaning  of  a  statute  must  in  the  first  instance  be  sought  in  its 
language.   Marin  Hospital  Dist.  v.  Rothman  (1983)  139  Cal.App.3d 
495.   If  the  language  is  plain  and  unambiguous  it  must  be 
enforced  according  to  its  terms.   Leroy  T.  v.  Workman's  Comp . 
Appeals  Board  (1974)  12  C.3d  434.   Further,  where  the  language 
has  a  clear  ordinary  meaning  there  is  no  room  for  interpretation 
of  the  enactment.   Caminetti  v.  Pac.  Mutual  Life  Ins.  Co.  (1943) 
22  Cal.2d  344.   This  is  so  even  where  the  plain  meaning  produces 
a  result  which  is  undesirable  or  unwise.   Marin  Hospital  Dist.  v. 
Rothman,  supra . 

It  is  with  these  principles  in  mind  that  the  boundary 
provisions  of  Admin.  Code  Sec.  38.1(d)  must  be  examined.   The 
subject  property,  while  it  abuts  upon  a  boundary  street.  Van  Ness 
Avenue,  is  located  on  the  outer  side  of  the  boundary  street  and 
is  therefore  not  in  the  area  "surrounded  by  the  boundary  streets" 
as  contemplated  by  Admin.  Code  Sec.  38.1(d). 

Neither  does  the  development  have  an  address  on  a  boundary 
street.   Rather  its  address  is  on  a  perpendicular  street,  that 
being  Willow  Street.   The  phrase  "an  address  on"  has  a  common, 
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plain  meaning.   It  is  unambiguous  and  therefore  not  subject  to 
interpretation.   Further,  the  Public  Utilities  Commission  staff 
has  previously  interpreted  the  ordinance  to  exclude  developments 
located  similarly  to  the  subject  development.   The  construction 
of  an  enactment  by  the  officials  charged  with  its  administration 
is  entitled  to  consideration.   DeYoung  v.  City  of  San  Diego, 
supra .   Arguably,  a  developer  whose  development  is  located  on  the 
outer  side  of  a  boundary  street  and  on  a  corner,  could  seek  to 
evade  the  fee  by  obtaining  an  address  on  the  cross-street. 
Nonetheless,  a  legislative  enactment  is  required  to  be  construed 
according  to  its  language,  regardless  of  possible  undesirable 
results.-"^   Marin  Hospital  District  v.  Rothman,  supra . 

You  are  therefore  advised  that  the  development  at  issue  is 
not  subject  to  the  transit  impact  development  fee. 

Respectfully  submitted. 


/f/^l/^^  ^^4^^.^^^ 


PHYLLIS  WALKER 
Deputy  City  Attorney 


APP-ROVED : 


\Sa-\  U^ 


PHILIP  S.  WARD 
Acting  City  Attorney 


1  / 


We  do  not  here  address  the  circumstance  where  a 
developer  seeks  to  change  the  address  of  a  development  to  avoid 
the  fee. 


i>y  and  County  of  San  Francisco: 


Office  of  City  Attorney 


Novemoer  22,  1985 
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SUBJECT: 


LEGALITY  OF  BUSK-0,  A  DOOR  PRIZE  GAME 
PLAYED  AT  BINGO  GAMES. 


REQUESTED  BY:   CORNELIUS  P.  MURPHY 
Cnief  of  Police 


PREPARED  BY 


BURK  E.  DELVENTKAL 
ELAINE  C.  WARREN 
Deputy  City  Attorneys 


DOCUMENTS  DZPT. 

DEC  2    1985 

4,.  ..  .■.:... > 

PUBUC  LIBRARY 


QUESTION  PRESENTED 

Is  BusK-0  either  a  legal  form  of  Dingo  or  otherwise  allowed 
under  state  law? 

CONCLUSION 

No. 

ANALYSIS 
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The  California  Constitution,  Article  4,  Section  19 
prohibits  lotteries  except  bingo.   It  states: 

"SEC.  19.  (a)  The  Legislature  has  no  power  to 
authorize  lotteries  and  shall  prohibit  the  sale 
of  lottery  tickets  in  the  State. 


(c)    Notwithstanding  subdivision  (a),  the 
Legislature  by  statute  may  authorize  cities  and 
counties  to  provide  for  bingo  games,  but  only  for 
charitable  purposes."-'' 

In  compliance  with  the  Constitution,  the  legislature  has 
prohibited  lotteries.   See  California  Penal  Code  Sections  319  to 
326.   The  legislature  has  exercised  its  power  to  allow  bingo 
games  for  charitable  purposes  by  enacting  California  Penal  Code 
Section  326.5.   This  section  allows  bingo  games  if  a  city  or 
county  adopts  an  authorizing  ordinance  which  conforms  to  the 
requirements  of  Section  326.5.   San  Francisco  has  adopted  Police 
Code  Sections  3200-3227  pursuant  to  this  authority.   Among  the 
restrictions  placed  on  bingo  games  is  a  requirement  that  prizes 
for  any  one  game  may  not  exceed  $250.00.   See  California  Penal 
Code  Section  326. 5(n)  and  San  Francisco  Police  Code  Section 
3201(h).   The  progressive  door  prize  allowed  by  Busk-0  exceeds 
this  limit. 

In  view  of  the  above  quoted  provisions  of  law,  Busk-0  is 
not  lawful  if  it  is  a  lottery  within  the  meaning  of  the 
California  Constitution  and  the  California  Penal  Code  unless  it 
is  a  bingo  game  allowed  by  the  Penal  Code  and  the  San  Francisco 
Police  Code.   Hence  we  must  determine  first  whether  Busk-0  is  a 
form  of  lottery  within  the  meaning  of  the  California 
Constitution,  second  whether  it  is  a  form  of  bingo  within  the 
meaning  of  the  California  Penal  Code  and  the  San  Francisco  Police 
Code,  and  third,  if  it  is  a  form  of  bingo,  whether  it  conforms  to 
the  restrictions  placed  on  bingo  games  by  the  California  Penal 
Code  and  the  San  Francisco  Police  Code. 


-^   In  1984,  the  voters  also  authorized  the  establishment 
of  a  California  State  Lottery,  but  its  authorization  has  no 
relevance  to  the  issue  presented  here.   See  California 
Constitution,  Article  4,  Section  19(d). 
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State  law  defines  a  lottery  as  the  distribution  of  property 
by  chance  among  persons  who  have  paid  valuable  consideration. 
Busk-0  clearly  meets  the  requirements  of  a  distribution  of 
property  by  chance.   The  one  question  that  remains  in  determining 
if  Busk-0  is  a  form  of  lottery  is  whether  Busk-0  requires  the 
payment  of  consideration.   One  might  argue  that  this  question 
need  not  be  answered  in  the  case  of  games  that  conform  to  the 
expressly  stated  requirements  of  bingo  because  consideration  is 
not  a  stated  element  of  bingo.   Bingo  is  defined  in  California 
Penal  Code  Section  326. 5(o)  and  San  Francisco  Police  Code  Section 
3200(a)  as  "a  game  of  chance  in  which  prizes  are  awarded  on  the 
basis  of  designated  numbers  or  symbols  on  a  card  which  conform  to 
numbers  or  symbols  selected  at  random."   However,  it  is  the 
opinion  of  this  office  that  the  Penal  Code  and  Police  Code 
requirements  only  apply  to  bingo  ga.T.es  in  which  consideration  is 
paid  and  therefore,  we  must  determine  whether  all  the  elements  of 
a  lottery  including  consideration  is  present  in  the  case  of 
Busk-0.   Purely  social  or  donative  bingo  or  other  games  of  chance 
are  legal  and  only  bingo  that  conforms  to  the  definition  of  a 
lottery  is  subject  to  the  statutory  limitations. 

Several  authorities  support  the  conclusion  that 
consideration  is  necessary  to  subject  bingo  to  the  California 
Penal  Code  and  the  San  Francisco  Police  Code.   In  asking  the 
voters  to  approve  a  constitutional  amendment  to  allow  bingo,  the 
California  Voters  Pamphlet,  June  8,  1976,  Primary  Election, 
stated  in  the  "Analysis  by  Legislative  Analyst"  that: 

"The  Constitution  prohibits  lotteries  in 
California.   Bingo  is  a  form  of  lottery  if  the 
players  pay  for  a  chance  to  win  a  prize. 

This  proposal  would  let  the  Legislature 
authorize  cities  and  counties  to  perm,it  bingo  for 
charitable  purposes." 

As  the  pamphlet  made  clear,  the  voters  were  given  to  understand 
that  bingo  was  a  form  of  a  prohibited  lottery  only  if  players 
paid  consideration. 

In  interpreting  the  prohibition  on  lotteries,  the 
California  courts  have  consistently  held  that  games  of  chance 
that  are  free  are  legal.   For  example,  in  People  v.  Cardas  (1933) 
137  Cal.App.  (Supp.)  788,  791-793,  the  court  held  that  where  a 
theatre  distributed  prize  tickets  in  the  neighborhood  of  the 
theatre,  as  well  as  to  passing  motorists  and  to  patrons  and 
nonpatrons  outside  the  theatre,  the  ticket  holders  did  not  pay 
consideration  and  the  scheme  was  not  a  lottery. 
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Likewise,  the  court  found  no  consideration  was  required  and 
hence  held  that  the  scheme  was  not  illegal  where  independent 
gasoline  service  station  operators  gave  prize  tickets  to  anyone 
who  asked  for  them,  to  many  who  did  not  ask,  and  gave  tickets  to 
persons  away  from  the  station.   California  Gasoline  Retailers  v. 
Regal  Petroleum  Corp.  of  Fresno  (1958)  50  Cal.2d  844,  853-862. 
See  also  People  v.  Carpenter  (1956)  141  Cal.App.2d  884,  889-890. 
Finally,  the  State  Attorney  General  has  opined  that  bingo  games 
in  which  donations  are  requested  but  not  required  lack 
consideration  and  hence  are  legal.   See  60  Ops.  Atty.Gen.  130, 
132. 

Whether  consideration  is  present  in  a  given  case  requires  a 
factual  determination.   However,  various  guidelines  are  available 
to  help  the  enforcing  agency  make  this  factual  determination.   In 
general,  one  must  look  at  the  game  itself  and  not  to  the  name  to 
determine  whether  consideration  is  present.   Cal .  Gas  Retailers 
V.  Reqal  Petroleum  Corp.,  supra,  50  Cal. 2d  at  859.   Consideration 
can  be  established  if  some  players  are  required  to  pay  in  order 
to  have  a  chance  at  the  prize,  even  though  others  may  be  allowed 
to  play  for  free.   People  v.  Shira  (1976)  62  Cal.App.3d  442, 
451.   If  there  is  a  general,  indiscriminate  distribution  of  bingo 
cards  free  to  any  and  all  who  ask  for  one,  consideration  is 
missing.   Id.  at  459-460.   Finally,  consideration  need  not  be 
paid  exclusively  for  the  chance  to  win  the  prize;  it  is 
sufficient  that  the  consideration  be  paid  for  something  else  and 
the  chance  to  win  the  prize.   Holmes  v.  Saunders  (1952)  114 
Cal.App.2d  389,  390 . 

The  description  of  Busk-O  provided  by  the  Police  Department 
strongly  suggests  that  Busk-O  is  not  a  "free"  gare  of  chance  but 
rather  is  participated  in  by  persons  paying  to  play  regular 
bingo.   There  is  no  indication  that  Busk-O  cards  are 
indiscriminately  distributed  to  any  persons  who  do  not  pay.   The 
cards  are  distributed  only  at  bingo  games  and  everyone  who  plays 
bingo  must  pay. 

The  fact  that  no  separate  consideration  is  paid  to  play 
Busk-O  is  not  material.   As  is  pointed  out  in  the  Holmes  case, 
the  consideration  paid  can  be  paid  for  some  other  purpose.   In 
this  case,  bingo  players  pay  consideration  and  receive  a  Busk-O 
card  giving  them  a  chance  to  win  a  door  prize.   This  is  similar 
to  the  Holmes  case  in  which  persons  paid  for  a  six  months 
subscription  and  were  given  a  numbered  ticket  entitling  them  to  a 
chance  to  win  an  automobile.   Even  if  some  people  where  allowed 
to  play  Busk-O  without  playing  bingo,  Busk-O  would  not  be  legal 
as  long  as  the  game  is  only  offered  if  some  people  pay  to  play 
bingo.   People  v.  Shira,  supra  62  Cal.App.3d  at  451.   There  is  no 
indication  that  Busk-O  would  be  offered  if  no  paying  bingo 
players  were  present.   On  these  facts,  consideration  appears  to 
be  an  element  of  Busk-O. 
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Hence  Busk-0  is  a  lottery  within  the  meaning  of  the 
California  Constitution  and  the  Penal  Code.   To  be  legal,  it  must 
be  a  form  of  bingo  that  is  allowed  by  the  San  Francisco  Police 
Code.   Busk-0  meets  the  definition  of  bingo  found  in  California 
Penal  Code  Section  326. 5(o)  and  San  Francisco  Police  Code  Section 
3200(a).   It  is  a  game  of  chance  in  which  a  prize  is  awarded  on 
the  basis  of  designated  numbers  on  a  card  which  conform  to 
numbers  selected  at  random.   Busk-0  as  described  by  the  Police 
Department,  however,  is  not  a  legal  form  of  bingo  because  it  does 
not  conform  to  California  Penal  Code  Section  326. 5(n)  and  San 
Francisco  Police  Code  Section  3201(h)  which  prohibit  the  award  of 
prizes  for  any  bingo  game  in  excess  of  $250.   Busk-0  allows 
progressive  prizes  and  places  no  limit  on  the  amount  of  money 
that  can  accumulate  in  the  pot. 

In  conclusion,  Busk-0  as  described  by  the  Police  Department 
is  played  by  persons  who  pay  consideration  and  is  therefore  a 
form  of  lottery.   It  meets  the  requirements  for  bingo  and  is 
legal  only  if  it  complies  with  the  Police  Code  requirements.   It 
is  not  a  legal  form  of  bingo  because  it  does  not  conform  to  the 
requirements  of  San  Francisco  Police  Code  Section  3201(h)  which 
limits  bingo  prizes  for  any  one  game  to  $250. 


Very  truly  yours. 


BURW  E.  DELVENTHAL 
ELAINE  C.  WARREN 
Deputy  City  Attorneys 


APPROVED : 


^. 


c 


■■c^-^ 


PHILIP  S.  WARD 
Acting  City  Attorney 


City  and  County  of  San  Francisco: 


George  Agnost, 
City  Attorney 


Office  of  City  Attorney 
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SUBJECT ; 


REQUESTED  BY: 


PREPARED  BY: 


OPINION  NO.  85-33 


Applicability  of  Charter  Section  2.401  to  the 
San  Francisco  Unified  School  District  and  the 
San  Francisco  Community  College  District 

The  Hon.  John  L.  Molinari 
President,  Board  of  Supervisors 


Mark  B.  Kertz 
Deputy  City  Attorney 


QUESTION  PRESENTED 


DOCUMENTS  DEPT. 


Does  Charter  Section  2.401  prohibit  a  member  of  the  Board 
of  Supervisors  from  inquiring  into  the  administrative  affairs  of 
'  -  ""an  Francisco  Unified  School  District  or  the  San  Francisco 
-aity  College  District? 

CONCLUSION 

No.   The  San  Francisco  Unified  School  District  and  the  San 
Francisco  Community  College  District,  as  agencies  of  the  State  of 
California  and  not  the  City  and  County  of  San  Francisco,  are  not 
subject  to  or  protected  by  the  City  Charter. 

ANALYSIS 

San  Francisco  Charter,  at  Section  2.401,  provides  in 
relevant  part: 

neither  the  board  of  supervisors,  nor  its 
committees,  nor  any  of  its  members  shall  dictate, 
suggest  or  interfere  with  appointments, 
promotions,  compensations,  disciplinary  actions, 
contracts,  requisition  for  purchases  or  other 
administrative  recommendations  or  actions  of  the 
chief  administrative  officer,  or  of  department 
heads  under  the  chief  administrative  officer,  or 
under  the  respective  boards  and  commissions. 
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The  Board  of  Supervisors  (Board)  is  the  legislative  body  of 
the  City  and  County.   The  general  legislative  power  of  the  City, 
and  therefore  of  the  Board,  originates  in  Article  XI,  Sections  5 
and  6  of  the  State  Constitution,  codified  in  Charter  Section 
2.101  as  follows: 

The  powers  of  the  city  and  county,  except  the 
power  reserved  to  the  people  or  delegated  to 
other  officials,  boards  or  commissions  by  this 
charter,  shall  be  vested  in  the  board  of 
supervisors  and  shall  be  exercised  as  provided  in 
the  charter . "   [Emphasis  added.] 

Under  our  City  Charter  the  role  of  the  Board  of  Supervisors  is  to 
"Tine  policy,  promulgate  ordinances  and  exercise  various  other 
.wers  of  a  municipal  corporation  not  vested  in  other 
authorities.   Under  the  Charter,  the  Chief  Administrative 
Officer,  the  departments  under  the  Chief  Administrative  Officer 
and  departments  under  the  several  boards  and  commissions  of  the 
City  and  County  are  part  of  the  executive  branch  of  government. 
The  heads  of  the  several  department  enjoy  sole  power  to  determine 
the  daily,  administrative  affairs  of  their  respective 
departments.   Apart  from  holding  hearings  of  inquiry,  the  Board, 
its  committees  or  any  of  its  members  is  prohibited  in  interfering 
with  those  administrative  affairs.   Charter  Section  2.401; 
Kennedy  v.  Ross  (1946)  28  Cal.2d  569,  577.   The  question  posed 
here  is  whether  a  member  of  the  Board  is  prohibited  by  Charter 
Section  2.401  from  inquiring  into  the  administrative  affairs  of 
the  San  Francisco  Unified  School  District  or  the  San  Francisco 
Community  College  District. 

The  California  State  Constitution  requires  the  legislature 
to  provide  for  "a  system  of  common  schools"  under  which  a  "free" 
school  must  be  set  up  and  supported  in  each  district.   State 
Constitution  Article  IX  Section  5.   See  also  Art.  IX  Section  6. 
This  education  system  is  a  matter  of  statewide  rather  than  local 
concern  and  it  is  one  of  the  responsibilities  of  the  state 
government.   Kennedy  v.  Miller  (1893)  97  Cal.  429.   The  state 
school  system  is  not  a  "municipal  affair"  as  that  term  is 
considered  in  connection  with  charter  cities.   Esberg  v. 
Badaracco  (1927)  202  Cal.  110,  115.   See  also  Kennedy  v.  Miller, 
supra;  Hancock  v.  Board  of  Education  (1903)  140  Cal. 554.   The 
establishment,  regulation  and  operation  of  the  public  schools  are 
governed  by  the  constitution  and  state  law;  state  legislative 
enactments  control  over  attempted  regulation  by  local  government 
units.   Hall  v.  City  of  Taft  (1956)  47  Cal. 2d  177.   School 
districts  are  established  as  agencies  of  the  state  for  the  local 
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organization  and  operation  of  the  state  school  system.   Yreka 
Union  High  School  District  v.  Siskiyou  (1964)  227  Cal.App.2d  666; 
citing  Hall  v.  City  of  Taft,  supra. 

The  relationship  of  the  City  and  County  to  the  public 
school  system  is  not  dependent  on,  or  affected  by,  the  fact  they 
share  the  identical  territory."   The  School  District  and  the  City 
may  comprise  the  same  territory,  but  each  derives  its  powers  from 
a  different  source  .  .  .."   Esberg,  supra   at  117.   The  City 
derives  its  powers  from  its  charter,  the  public  school  system 
from  the  Education  Code.   Los  Angeles  School  District  v.  Longden 
(1905)  148  Cal.  380,  383.   A  school  district  is  not  a  municipal 
corporation.   People  v.  Rinner  (1921)  52  Cal.App.747.   A 
municipal  corporation,  such  as  the  City  and  County,  is  created 
only  with  the  consent  of  its  inhabitants  (by  adoption  of  a 
charter),  but  a  school  district  is  an  involuntary  political 
division  of  the  state,  created  by  or  under  the  propriety  of 
general  laws.   Skelly  v.  Westminster  School  Dist.  (1894)  103 
Cal. 652,  658.   In  the  conduct  of  school  affairs  the  City  and 
County  of  San  Francisco  is  subject  to  the  provisions  of  general 
law  and  where  the  general  law  and  the  charter  conflict,  the 
general  law  prevails.   Esberg  at  p.  118.   The  San  Francisco 
Unified  School  District  is,  therefore,  a  governmental  entity 
separate  from  the  City  and  County.   As  a  separate  entity,  the 
School  District  is  neither  subject  to,  nor  protected  by,  the 
Charter  absent  general  law  to  the  contrary.—^ 

The  prohibition  against  interference  found  in  Charter 
Section  2.401  restricts  a  member  of  the  Board  of  Supervisors  from 
interfering  with  the  administrative  affairs  of  the  Chief 
Administrative  Officer,  department  heads  under  the  Chief 
Administrative  Officer  or  departments  answering  to  boards  and 
commissions  of  the  City  and  County.   Since  a  school  district  is 
an  agency  of  the  State  of  California  and  not  the  City  and  County 
of  San  Francisco,  it  is  not  mentioned  in  or  intended  to  be 
covered  by  Section  2.401  of  the  Charter.   Therefore,  a  member  of 
the  Board  of  Supervisors  is  not  prohibited  from  commenting  or 
opining  on  administrative  matters  of  the  School  District. 


-^    For  example,  under  Section  88137  of  the  Education 
Code,  the  Community  College  employs  its  noncertif icated  employees 
pursuant  to  the  merit  system  provisions  of  the  Charter. 
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Similarly  as  the  School  District  is  a  separate  entity,  it  is  not 
required  to  comply  with  the  dictates  of  the  Board  of  Supervisors. 

Public  community  colleges  are  secondary  schools  (Cal. 
Education  Code  Section  52)  and  part  of  the  state  public  school 
system.   See  Constitution  Article  IX  Section  6.   A  community 
college  is  not  an  agency  of  the  City  and  County  of  San 
Francisco.   See  Cal.  Education  Code  sections  71000  et.  seq.  and 
Butler  V.  Compton  Junior  College  District  (1947)  77  Cal.App.2d 
719;  Atherton  v.  Superior  Court  of  San  Mateo  County  (1958^)  159 
Cal.App.2d  417.   As  the  Community  College  District  is  an  agency 
of  the  State  of  California  and  not  the  City  and  County  of  San 
Francisco,  it  is  not  mentioned  in  or  intended  to  be  covered  by 
Section  2.401  of  the  Charter.   Therefore,  a  member  of  the  Board 
of  Supervisors  is  not  prohibited  from  commenting  or  opining  on 
administrative  matters  of  the  Community  College  District. 
Similarly  as  the  Community  College  District  is  a  separate  entity, 
it  is  not  required  to  comply  with  the  dictates  of  the  Board  of 
Supervisors . 

Accordingly,  you  are  advised  that  the  proscription  imposed 
by  Charter  Section  2.401  against  the  Board,  its  committees  and 
members  against  interfering  into  the  administrative  affairs  of 
the  several  departments,  boards  and  commissions  of  the  City  and 
County  does  not  apply  to  the  relationship  between  the  Board  of 
Supervisors  and  the  San  Francisco  Unifed  School  District  or  the 
San  Francisco  Community  College  District. 


Respectfully  submitted, 

MARK  B.  KERTZ 
Deputy  City  Attorney 


APPROVED ; 


.  y      Uo^   . 


PHILIP  S.  WARD 
Acting  City  Attorney 


2425E 


City  and  County  of  San  Francisco: 


Office  of  City  Attorney 


G*org«  Agnost, 
City  Attorney 
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SUBJECT; 


December  10,  1985 
OPINION  NO.  85-34 


AUTHORITY  OF  LIBRARY  COMMISSION  TO  ACCEPT  GIFTS 
OF  PAINTINGS  ON  CONDITION  THAT  THEY  REMAIN  IN  THE 
POSSESSION  OF  THE  LIBRARY. 


REQUESTED  BY; 


PREPARED  BY 


JOHN  FRANTZ 
City  Librarian 

BURK  E.  DELVENTHAL 
ELAINE  C.  WARREN 
Deputy  City  Attorneys 


QUESTIONS  PRESENTED 


DOCUMENTS  DEPT. 

DEC  2  4  1985 


May  the  Library  Commission  accept  gifts  of  oil  paintings 
subject  to  conditions,  including  the  requirement  that  the 
paintings  remain  in  the  possession  of  the  Library? 

Does  the  Art  Commission  have  custody  over  all  works  of  art 
in  the  possession  of  the  Library  no  matter  how  acquired? 

CONCLUSIONS 

No. 

No. 

ANALYSIS 


1.    Facts 

The  Library  Commission  has  accepted  several  oil  paintings 
from  individuals  who  have  offered  to  donate  the  paintings  to  the 
City  Library.   The  City  Librarian  wrote  to  the  donors  accepting 
the  oil  paintings  on  behalf  of  the  Library  Commission  and 
agreeing  to  the  following  conditions: 

1.  The  works  are  and  shall  remain  permanent  possessions  of 
the  San  Francisco  Public  Library. 

2.  The  works  shall  not  be  sold,  discarded,  given  away,  or 
otherwise  de-accessioned. 
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he  Library  will  display  the  paintings  in  appropriat( 
nd  secure  locations  at  reasonable  intervals  and  for 
dequate  periods  of  time.  ^«i-vdib  ana  tor 


3.  The  Librar 
a 
a 


or  nrl^^f'^   ?^  ^°^"  ^^^  paintings  to  reputable  public 
of  ffil    ^^^1^'^^  ""'   museums  for  reasonable  periods 
iL^'^'t   P^°\^^^^  *^h^t  adequate  care,  handling  and 
security  in  transit  and  during  exhibition  are  assured. 

nn..^-^^^^'    ^^^   Library  had  agreed  to  accept  the  oil  paintinqs   a 
all  art  in'thP  r'/?  ^'''"'^  '^^  ^^^  Commission  had  custody  ov^r 
f]Lll^    '"  ^^^   City's  possession,  no  matter  how  acquired   The 

remove^he  n?"n^'"''  ''f  t'   '"'^  ''   ^°'  ^^^  ^^^  C^m^ission  may 
remove  the  paintings  and  the  Library  will  not  be  able  to  rnmniw 

paintings?°"''''°"'  ^"^^'^'  ^°  the'acceptance  of'thi  ^^^^^^^^^^ 
2. 


a 
s 

g 

Section  3.500  provides 

"Each  board  and  commission  appointed  by  the 
mayor,  or  otherwise  provided  by  this  charter,  shall 
have  powers  and  duties  as  follows: 

.  .  .(d)  to  receive,  on  behalf  of  the  city  and 
county,  gifts,  devises  and  bequests  for  any  purpose 
connected  with  or  incidental  to  the  department  or 
affairs  placed  in  its  charge,  and  to  administer, 
execute  and  perform  the  terms  and  conditions  of 
trusts  or  any  gifts,  devise  or  bequest  which  may  be 
accepted  by  vote  of  the  people  or  by  the  board  of 
supervisors  for  the  benefit  of  such  department  or 
purpose.  .  ." 

Pursuant  to  Section  3.500  the  Library  Commission  may 
receive  any  gifts  incidental  to  or  in  connection  with  Library 
purposes.   However,  before  the  Library  may  administer,  execute  or 
?ho  ?^K  ^"^  ^^u"^^   °^    conditions  of  a  gift  made  for  the  benefit  of 
the  Library,  the  Board  of  Supervisors  or  the  voters  must  accept 
the  terms  or  conditions  of  the  gift.   In  its  ordinary  use. 
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"condition"  means  something  established  as  a  requisite  to  the 
doing  or  taking  effect  of  something  else,   Russell,  In  re  (1912) 
163  C  668,  673,  reversed  on  other  grounds  233  U.S.  195  (1913).   A 
condition  implies  a  qualification  or  restriction.   People  v. 
Mason  (1971)  5  C3d  750,  763.   The  requirements  that  the  oil 
paintings  remain  in  the  possession  of  the  Library,  be  displayed 
in  the  Library,  and  not  be  sold,  discarded,  given  away  or 
otherwise  de-accessioned  are  all  conditions  attached  to  the  gifts 
of  the  oil  paintings.   As  the  oil  paintings  were  given  to  tne 
City  and  County  with  several  conditions  attached,  the  Board  of 
Supervisors  or  the  voters  must  accept  the  gifts.   The  Library 
Commission  does  not  have  authority  to  accept  conditional  gifts. 

The  Library  Commission's  power  to  receive  conditional  or 
unconditional  gifts  is  also  limited  by  the  requirement  in  Section 
3.500  that  a  board  or  commission  may  receive  a  gift  on  behalf  of 
the  City  and  County  only  if  the  gift  is  for  a  purpose  related  to 
the  function  of  the  board  or  commission.   The  receipt  of  oil 
paintings  for  display  purposes  is  not  connected  with  or 
incidental  to  the  Library's  purpose  which  is  to  collect, 
catalogue  and  loan  graphic  materials.   Therefore,  even  if  the  oil 
paintings  had  no  conditions  attached  to  them,  the  Library 
Commission  would  not  have  authority  under  3.500(d)  to  receive  a 
gift  of  oil  paintings.   However,  the  Board  of  Supervisors  is  also 
empowered  by  Section  2.101  to  receive  gifts  on  behalf  of  the  City 
and  County.   Charter  Section  2.101  provides: 

"The  powers  of  the  city  and  county,  except  the 
powers  reserved  to  the  people  or  delegated  to  other 
officials,  boards  or  commissions  by  this  Charter, 
shall  be  vested  in  the  board  of  supervisors  and 
shall  be  exercised  as  provided  in  tnis  charter  .  .  ." 

Thus  in  the  case  of  the  oil  paintings,  the  Board  of 
Supervisors  is  the  appropriate  body  both  to  receive  and  to  accept 
the  conditional  gift  of  the  paintings  to  the  Library. 

While  the  Board  of  Supervisors  may  decide  that  conditions 
placed  on  a  gift  are  too  onerous  to  warrant  acceptance  by  the 
City  and  County,  once  the  gift  is  accepted,  the  City  and  County 
is  under  an  obligation  to  perform  the  conditions.   This 
conclusion  was  previously  reached  in  City  Attorney  Opinion  No. 
57-1138. 
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In  addition  to  the  Charter  provisions  discussed  above, 
Section  3.601  vests  certain  powers  over  the  City  and  County's 
acceptance  of  works  of  art  in  the  Art  Commission.   Section  3.601 
provides  in  relevant  part: 

"No  work  of  art  shall  .  .  .  become  the  property 
of  the  City  and  County  by  purchase,  gift  or 
otherwise,  .  .  .  unless  such  work  of  art,  or  a 
design  or  model  of  the  same  as  required  by  tne  Art 
Commission,  together  with  the  proposed  location  of 
such  work  of  art,  shall  first  have  been  submitted  to 
and  approved  by  the  Commission.   The  term  "work  of 
art"  as  used  in  this  Charter  shall  comprise 
paintings,  mural  decorations,  stained  glass, 
statues,  bas  reliefs  or  other  sculptures;  .  .  . 
Nothing  herein  contained  shall  be  construed  to  limit 
or  abridge  the  legal  powers  of  the  governing  boards 
of  the  War  Memorial,  the  M.H.  de  Young  Memorial 
Museum  or  the  California  Palace  of  the  Legion  of 
Honor . " 

Section  3.601  clearly  vests  in  the  Art  Commission  the 
authority  to  approve  or  disapprove  the  acquisition  of  oil 
paintings  prior  to  their  acceptance  and  receipt  by  the  Board  of 
Supervisors.   However,  the  Art  Commission's  authority  is  limited 
to  a  veto  power.   If  it  were  to  approve  the  gift,  it  would  not 
have  the  authority  to  take  custody  of  the  paintings  as  this 
action  would  violate  the  agreed  upon  conditions.   It  does  have 
authority,  though,  to  determine  that  acceptance  of  the  gift  is 
not  in  the  best  interests  of  the  City  and  County.   In  this 
respect.  Section  3.601  appears  to  be  entirely  consistent  with 
Sections  1.101,  2.101  and  3.500.   Read  together,  these  sections 
authorize  the  Board  of  Supervisors  or  the  voters  to  accept 
conditional  gifts.   Except  for  gifts  of  worKs  of  art  to  the  War 
Memorial,  the  M.H.  de  Young  Memorial  Museum  and  the  California 
Palace  of  the  Legion  of  Honor,  the  Charter  gives  the  Art 
Commission  special  authority  to  review  any  proposed  acceptance. 

While  Section  3.601  does  not  give  the  Art  Commission 
custody  over  any  work  of  art  accepted  by  the  Board  of 
Supervisors,  Administrative  Code  Section  1.16  does  impose  certain 
duties  on  the  Art  Commission  in  connection  with  works  of  art 
belonging  to  the  City  and  County.   It  provides: 

"...  The  cataloging,  care  and  maintenance  of  all 
sculptures,  statues,  murals,  paintings  and  other  art 
media  belonging  to  the  City  and  County  of  San 
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Francisco,  other  than  and  excepting  those  located  on 
properties  under  the  jurisdiction  and  control  of  the 
San  Francisco  Unified  School  District,  the  M.H.  de 
Young  Memorial  Museum,  the  California  Palace  of  the 
Legion  of  Honor,  the  California  Academy  of  Sciences 
and  the  Recreation  and  Park  Commission,  shall  be 
under  the   jurisdiction  of  the  Art  Commission." 

This  provision  in  the  Administrative  Code  does  not  place  works  of 
art  in  the  custody  of  the  Art  Commission.   It  does,  however, 
impose  the  responsibility  for  the  cataloging,  care,  and 
maintenance  of  works  of  art  located  in  the  Library  under  the  Art 
Commission.   The  Art  Commission  can  carry  out  its 
responsibilities  under  the  Administrative  Code  without  violating 
any  of  the  conditions  attached  to  the  oil  paintings.   In 
addition,  the  Art  Commission  can  assist  the  Library  in  complying 
with  the  conditions  that  require  the  Library  to  give  the 
paintings  adequate  care  if  loaned  out  and  to  display  the 
paintings  in  secure  and  appropriate  locations. 

Although  Administrative  Code  Section  1.16(c)  grants  the  Art 
Commission  authority  to  sell  or  exchange  works  of  art,  this 
Administrative  Code  provision  cannot  override  a  Charter  provision 
allowing  the  acceptance  of  conditional  gifts.   The  sale  or 
exchange  of  the  oil  paintings  is  contrary  to  the  conditions 
attached  to  the  paintings.   Therefore,  the  Art  Commission  would 
have  no  authority  in  the  case  of  the  oil  paintings  to  take  such 
action  once  the  Art  Commission  has  approved  the  acceptance  of  the 
gifts  by  the  Board  of  Supervisors.    Any  authority  granted  by 
Administrative  Code  Section  1.16  is  limited  by  authority  granted 
the  Board  of  Supervisors  by  the  City  and  County  Charter  and  by 
the  terms  and  conditions  of  a  properly  accepted  gift.   Marculescu 
V.  City  Planning  Comm.  (1935)  7  Cal.App.2d  371,  37  3. 
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The  above  analysis  shows  that  the  oil  paintings  have  not 
been  properly  accepted  by  the  City  and  County.   The  Library 
Commission  has  no  authority  to  receive  gifts  of  oil  paintings. 
However,  the  Board  of  Supervisors  may  accept  and  receive  the 
conditional  gifts  once  the  proposed  acceptance  is  approved  by  the 
Art  Commission.   The  Library  should  therefore  seek  the  approval 
of  the  Art  Commission  for  the  acceptance  of  the  paintings  and 
then  request  the  Board  of  Supervisors  to  adopt  a  resolution 
accepting  the  paintings. 

Very  truly  yours. 


By 


BTOK  E.  DELVENTHAL 
ELAINE  C.  WARREN 
Deputy  City  Attorneys 


APPROVED: 


^l 


'^N^-^f^ 


City  Attorney 
2555E 


City  and  County  of  San  Francisco: 


George  Agnost, 
City  Attorney 


Office  of  City  Attorney 
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PUBLIC  USRAfOP  IN  ION    NO.     85-35 


December  26,  1985 


SUBJECT; 


REQUESTED  BY; 


PREPARED  BY; 


COLLECTION  OF  SALES  TAXES  BY  SHERIFF  WHILE 
FUNCTIONING  AS  A  KEEPER 

QUENTIN  KOPP 

Member,  Board  of  Supervisors 

ROBIN  REITZES  MANION 
Deputy  City  Attorney 


QUESTION  PRESENTED 

May  the  Sheriff  validly  transmit  to  the  State  Board  of 
Equalization  monies  allegedly  attributable  to  sales  taxes  from 
proceeds  of  sales  collected  by  the  Sheriff  while  installed  as  a 
keeper  pursuant  to  a  judgment  decree  from  a  judgment  creditor 
other  than  the  State  Board? 


CONCLUSION 


No 


ANALYSIS 

California's  Sales  and  Use  Tax  Law  is  codified  in  Revenue 
and  Taxation  Code  Sections  6001,  et  seg.   Under  Revenue  and 
Taxation  Code  Section  6776,  the  State  Board  of  Equalization 
(hereinafter  "State  Board")  may  issue  a  warrant  directing  the 
Sheriff  to  collect  delinquent  sales  taxes.   The  warrant  has  the 
same  effect  and  is  levied  in  the  same  manner  as  a  writ  of 
execution.   Thus,  in  its  efforts  to  enforce  delinquent  sales  tax 
liens,  the  State  Board  becomes  a  judgment  creditor  (without 
necessity  of  a  court  judgment).   After  the  State  Board  collects 
any  delinquent  sales  taxes  incurred  in  San  Francisco,  it  pays  the 
City  and  County  its  lawful  share. 


(415)  864-1952 


214  Van  Ness  Avenue 


San  Francisco  94102 
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In  order  to  facilitate  collection  of  outstanding  judgments, 
Code  of  Civil  Procedure  Section  700.070  authorizes  the  placement 
of  a  "keeper"  in  charge  of  an  on-going  business  to  take  custody 
of  the  proceeds  from  all  sales  unless  otherwise  directed  by  the 
judgment  creditor. 

The  subject  request  was  prompted  from  attempts  by  the  State 
Board  to  collect  delinquent  sales  taxes  from  an  individual  named 
Steve  Conn,  who  had  been  operating  under  at  least  two  (2) 
businesses  having  sales  tax  accounts  with  the  State  Board, 
"Upstairs  Corp."  and  "Stuart  Conn".   Mr.  Conn  apparently  feels 
that  it  is  unfair  for  the  State  Board  to  hold  him  responsible  for 
sales  tax  delinquencies  when  the  Sheriff,  while  installed  as  a 
keeper  (for  the  State  Board  and  other  judgment  creditors), 
collected  all  proceeds  from  sales  without  segregating  sales  taxes 
from  those  proceeds.   In  addition  to  writing  you,  Mr.  Conn 
complained  to  Senator  Milton  Marks's  office,  which  also  referred 
the  matter  to  the  City  Attorney's  office  for  consideration. 

In  order  to  obtain  a  more  complete  picture  of  the  facts 
surrounding  this  matter,  we  spoke  with  Emil  Pollock  of  the  State 
Board  of  Equalization,  as  well  as  individuals  at  the  Sheriff's 
office.   The  Sheriff's  office  informed  us  that  the  State  Board 
itself  had  issued  at  least  four  separate  warrants  directing  the 
Sheriff  to  collect  the  delinquent  taxes  from  Mr.  Conn's 
businesses.   In  addition,  numerous  other  judgment  creditors 
requested  the  Sheriff's  services  as  a  "keeper"  at  various  times. 
Eventually,  Mr.  Conn  closed  down  his  operation.   Since  the 
Sheriff  could  only  collect  a  small  percentage  of  the  delinquent 
sales  taxes  owed  the  State  during  its  periods  as  a  keeper  for  the 
State  Board,  the  State  Board  is  proceeding  to  collect  the 
remainder  of  the  sales  tax  delinquencies  from  other  assets  which 
Mr.  Conn  may  have  or  may  expect. 

We  previously  have  informed  you,  by  letter,  of  the  above 
facts.   It  is  our  understanding  that  you  still  wish  to  know 
whether  the  Sheriff  may  validly  transmit  to  the  State  Board 
monies  attributable  to  sales  taxes  from  proceeds  collected  by  the 
Sheriff  while  installed  as  a  keeper  pursuant  to  judgment  decrees 
from  judgment  creditors  other  than  the  State  Board. 

We  have  determined  that,  in  California,  the  sales  tax  is  an 
excise  tax  on  the  retailer,  and  not  a  tax  on  the  consumer; 
therefore,  the  Sheriff  is  under  no  duty  to  segregate  sales  taxes 
from  monies  collected  pursuant  to  its  duties  as  a  keeper. 
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It  has  long  been  held  in  California  that  the  legal 
incidence  of  the  sales  tax  is  on  the  vendor-retailer,  and  not  on 
the  consumer.   De  Aryan  v.  Akers,  12  Cal.2d  781  (1939);  Xerox 
Corp.  V.  County  of  Orange,  65  Cal.App.3d  746  (1977);  Occidental 
Life  Ins.  Co.  v.  S.B.E. ,  135  Cal.App.3d  845  (1982);  Hibernia  Bank 
V.  S.B.E. ,  166  Cal.App.3d  393  (1985).   The  court  in  Xerox  Corp. , 
supra ,  at  756,  explains  this  principle  as  follows: 

[T]he  sales  tax  is  an  excise  tax  imposed  upon  the 
retailer  for  the  "privilege  of  selling  tangible 
personal  property  at  retail."   (Rev.  and  Tax  Code,  § 
6051.)   The  state  sales  tax  is  "'not  a  tax  on  the 
sale  or  because  of  the  sale  but  ...  an  excise  tax 
for  the  privilege  of  conducting  a  retail  business 
measured  by  the  gross  receipts  from  sales.'"   (City 
of  Pomona  v.  State  Bd.  of  Equalization  (1959)  53 
Cal,2d  305,  309  [1  Cal.  Rptr.  489,  347  P. 2d  904], 
citing  Livingston  Rock  and  Gravel  Co.  v.  De  Salvo 
(1955)  136  Cal,App.2d  156,  160  [288  P. 2d  317]  [other 
citations  omitted.]   The  law  imposes  a  tax  at  a 
fixed  rate  upon  the  gross  receipts  and  not  on  the 
individual  sales,  and  the  fact  that  the  law 
authorizes  a  bookkeeping  method  to  compute  the 
amount  of  the  tax  separately  from  the  sales  price 
does  not  change  the  character  of  the  tax.   (Roth 
Drug  Inc.  v.  Johnson  (1936)  13  Cal.App.2d  720,  737 
[57  P. 2d  1022].)   Neither  does  the  fact  that  the 
fund,  out  of  which  the  retailer  pays  the  tax,  has 
been  collected  from  the  consumers  make  the  tax  a  tax 
on  the  consumer.   The  retailer,  though  authorized  to 
collect  the  tax  from  his  consumers,  is  not  required 
to  do  so. 

Revenue  and  Taxation  Code  Section  6052  provides  that  "[t]he 
tax  hereby  imposed  shall  be  collected  by  the  retailer  from  the 
consumer  in  so  far  as  it  can  be  done."   (Emphasis  added.)   Courts 
have  interpreted  this  section  not  to  impose  a  mandatory 
requirement  upon  a  retailer  to  "pass  on"  the  sales  taxes  to  the 
consumer,  but  to  merely  allow  "a  retailer  to  reimburse  himself 
for  payment  of  the  tax  .  .  .  [unless]  .  .  .  the  consumer's 
contractual  or  constitutional  rights  are  infringed.   De  Aryan  v. 
Akers,  supra,  12  Cal. 2d  at  786.   Retailers  are  permitted  to  pass 
on  the  tax  to  the  consumer  but  are  not  charged  with  a  mandatory 
duty  to  collect  the  tax.   Diamond  National  Corp.  v.  SBE,  49 
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Cal.App.  3d  778,  783  (1975),  reversed  on  other  grounds.  Diamond 
National  v.  State  Equalization  Board,  425  U.S.  268,  96  S.Ct. 
1530,  47  L.Ed. 2d  780  (1976). 

The  only  diversion  from  these  well-settled  principles 
occurred  in  the  Diamond  National  case  at  the  United  States 
Supreme  Court.   The  Court,  in  a  one  paragraph  per  curiam  opinion, 
held  that  the  incidence  of  California  state  and  local  sales  taxes 
fell  upon  a  national  bank  as  purchaser  and  not  upon  the  vendors, 
and  that  the  national  bank  was  therefore  exempt  from  those  sales 
taxes  under  the  federal  statutes  then  in  effect. 

Effective  December  24,  1969,  Congress  amended  federal  law 
to  lessen  the  restrictions  on  state  taxation  of  national  banks. 
However,  California  cases  subsequent  to  the  Diamond  National  case 
uniformly  have  held  that,  for  state  purposes,  the  legal  incidence 
of  the  California  sales  tax  continues  to  be  on  the  retailer. 
Xerox  Corp . ,  supra ,  at  757;  Occidental  Life  Insurance  Co.,  supra , 
at  847-51;  Hibernia  Bank,  supra,  166  Cal.App.  3d  at  400. 

The  court  in  Hibernia  Bank,  supra ,  at  400,  quotes  the 
intent  of  the  California  Legislature  when  it  amended  the  Sales 
Tax  Act  in  1978: 

Section  19  of  that  legislation  provides:   "The 
Legislature  in  adopting  the  Sales  Tax  Act  in  1933 
intended  that  the  incidence  of  the  sales  tax  be  on 
the  retailer.   .  .  .  Notwithstanding  such 
legislative  intent  and  decisions  of  California 
courts  holding  that  the  incidence  of  the  California 
sales  tax  is  upon  the  retailer  and  not  upon  the 
purchaser,  the  United  States  Supreme  Court  in 
Diamond  National  Corp.  .  .  .  held  that  for  federal 
purposes  the  incidence  of  the  California  sales  tax 
is  on  the  purchaser.   This  act  provides  for  changes 
in  the  California  Sales  and  Use  Tax  Law  to  make  it 
clear  that  for  both  federal  and  state  tax  purposes 
the  incidence  of  the  California  sales  tax  is  upon 
the  retailer  for  the  privilege  of  selling  tangible 
personal  property  at  retail  and  is  not  upon  the 
purchaser.   .  .  ."  (Stats.  1978,  ch.  1211,  §  19,  pp. 
3925-3926.  ) 

It  is  clear  from  the  above  that  it  is  the  retailer  who  is 
responsible  for  collecting  the  tax,  whether  or  not  he  seeks 
reimbursement  from  the  consumer. 
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Although  there  have  been  no  cases  discussing  the  Sheriff's 
duties  regarding  the  collection  of  sales  taxes  when  installed  as 
a  keeper,  the  case  of  Decorative  Carpets,  Inc.  v.  S.B.E.,  53  Cal. 
2d  252  (1962),  concerned  the  State  Board's  obligations  with 
respect  to  taxes  erroneously  collected.   In  that  case,  a  retailer 
and  installer  of  carpeting  collected  sales  taxes  from  its 
customers  which,  because  of  an  erroneous  or  mistaken  computation, 
were  greater  than  the  retailer/installer  should  have  collected 
and  paid.   The  court  ruled  that  while  the  State  Board  could  order 
the  carpet  retailer/installer  to  refund  the  taxes  to  its 
customers,  the  State  Board  itself  was  not  reguired  to  issue  the 
refunds : 

Defendants'  liability  to  refund  taxes  erroneously 
collected,  however,  is  governed  by  statute  .  .  .  and 
the  orderly  administration  of  the  tax  laws  requires 
adherence  to  the  statutory  procedures  and  precludes 
imposing  on  defendant  the  burden  of  making  refunds 
to  the  taxpayer's  customers.   [Id^.  at  255.] 

The  Sheriff  has  no  statutory  duty  to  collect  taxes  or  to 
refund  them.   Further,  as  the  court  found  in  Decorative  Carpets, 
supra,  the  orderly  administration  of  the  Sheriff's  office 
precludes  imposing  upon  the  Sheriff  the  burden  of  collecting 
taxes  for  the  State  out  of  monies  collected  for  other  judgment 
creditors  while  functioning  as  a  keeper. 

As  explained  above,  there  are  statutory  procedures  to 
enable  the  State  Board  to  collect  delinquent  sales  taxes. 
Pursuant  to  statutory  authority,  the  State  Board  properly  may 
issue  a  warrant  to  require  the  Sheriff,  as  a  keeper,  to  collect 
sales  proceeds  to  satisfy  delinquent  sales  tax  liens.   The  State 
Board  has  exercised  this  remedy  in  the  instant  situation.   The 
Sheriff  is  empowered  to  do  no  more  than  it  has  already  done 
pursuant  to  these  procedures. 

// 
// 
// 
// 
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You  are  so  advised, 


APPROVED: 


'  georgeSgnost  Cj~^ 


Respectfully  submitted, 

GEORGE  AGNOST 

Cifcy  Attorr^Qy  _^ 

ROBIN  REITZES/MANION 
Deputy  City  Attorney 
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